CODE
OF VIRGINIA

'l'
o~ - i |

St = it
SMppg TYREEre

okt
5, N AT r
Bl Yy 'I"",'i- ..'-"'"'r

I--h"'--—"'

e e

LN ez by A
= _____}_d-' ‘;\, y l‘I| F r

Title 8.01

Civil Remedies and Procedure



Title 8.01 - Civil Remedies and Procedure
Chapter 1 - GENERAL PROVISIONS AS TO CIVIL CASES

§ 8.01-1. How proceedings may be in actions pending when title takes effect.

Except as may be otherwise provided in § 8.01-256 of Chapter 4 (§ 8.01-228 et seq.) (Limitations of
Actions), all provisions of this title shall apply to causes of action which arose prior to the effective date
of any such provisions; provided, however, that the applicable law in effect on the day before the effect-
ive date of the particular provisions shall apply if in the opinion of the court any particular provision (i)
may materially change the substantive rights of a party (as distinguished from the procedural aspects
of the remedy) or (ii) may cause the miscarriage of justice.

Code 1950, § 8-2; 1977, c. 617.

§ 8.01-1.1. References to former sections, articles and chapters of Title 8 and other titles.
Whenever in this title any of the conditions, requirements, provisions or contents of any section, article
or chapter of Title 8 or any other title of this Code as such titles existed prior to October 2, 1977, are
transferred in the same or in modified form to a new section, article or chapter of this title or any other
title of this Code and whenever any such former section, article or chapter is given a new number in
this or any other title, all references to any such former section, article or chapter of Title 8 or such
other title appearing elsewhere in this Code than in this title shall be construed to apply to the new or
renumbered section, article or chapter containing such conditions, requirements, provisions or con-
tents or portions thereof.

1978, c. 422.

§ 8.01-2. General definitions for this title.
As used in this title, unless the context otherwise requires, the term:

1. "Action" and "suit" may be used interchangeably and shall include all civil proceedings whether
upon claims at law, in equity, or statutory in nature and whether in circuit courts or district courts;

2. "Decree" and "judgment" may be used interchangeably and shall include orders or awards;
3. "Fiduciary" shall include any one or more of the following:

a. guardian,

b. committee,

c. trustee,

d. executor,

e. administrator, and administrator with the will annexed,

f. curator of the will of any decedent, or
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g. conservator;
4. "Rendition of a judgment" means the time at which the judgment is signed and dated;

5. "Person" shall include individuals, a trust, an estate, a partnership, an association, an order, a cor-
poration, or any other legal or commercial entity;

6. "Person under a disability" shall include:

a. a person convicted of a felony during the period he is confined;

b. an infant;

c. an incapacitated person as defined in § 64.2-2000;

d. an incapacitated ex-service person under § 64.2-2016;

e. persons made defendants by the general description of "parties unknown" in suits involving real
property; or

f. any other person who, upon motion to the court by any party to an action or suit or by any person in
interest, is determined to be (i) incapable of taking proper care of his person, or (ii) incapable of prop-
erly handling and managing his estate, or (iii) otherwise unable to defend his property or legal rights
either because of age or temporary or permanent impairment, whether physical, mental, or both. Such
impairment may also include substance abuse as defined in § 37.2-100;

7. "Sheriff" shall include deputy sheriffs and such other persons designated in § 15.2-1603;

8. "Summons" and "subpoena" may be used interchangeably and shall include a subpoena duces
tecum for the production of documents and tangible things;

9. "Court of equity,""law and equity court,""law and chancery court,
court," "the chancery side," "court exercising powers in chancery," "court with equitable jurisdiction,"
and "receivership court" shall mean the circuit court when entertaining equitable claims;

chancery court," "corporation

10. A "motion for judgment,” "bill," "bill of complaint," or "bill in equity" shall mean a complaintin a civil
action, as provided in the Rules of Supreme Court of Virginia;

11. "Equity practice," "equity procedure," "chancery practice," and "chancery procedure" shall mean
practice and procedure in a civil action as prescribed by this Code and the Rules of Supreme Court of
Virginia.

1977, c¢.617; 1988, c. 37; 1997, c. 921; 2005, cc. 681, 716; 2022, c. 299.

§ 8.01-3. Supreme Court may prescribe rules; effective date and availability; indexed, and annot-
ated; effect of subsequent enactments of General Assembly.

A. The Supreme Court, subjectto §§ 17.1-503 and 16.1-69.32, may, from time to time, prescribe the
forms of writs and make general regulations for the practice in all courts of the Commonwealth; and
may prepare a system of rules of practice and a system of pleading and the forms of process and may
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prepare rules of evidence to be used in all such courts. This section shall be liberally construed so as
to eliminate unnecessary delays and expenses.

B. The Supreme Court, subject to § 30-399, shall enact rules and procedures as may be necessary for
implementing the requirements of Article Il, § 6-A of the Constitution of Virginia, empowering the
Supreme Court to establish congressional or state legislative districts as provided for in that section.

C. New rules and amendments to rules shall not become effective until 60 days from adoption by the
Supreme Court, and shall be made available to all courts, members of the bar, and the public.

D. The Virginia Code Commission shall publish and cause to be properly indexed and annotated the
rules adopted by the Supreme Court, and all amendments thereof by the Court, and all changes made
therein pursuant to subsection E.

E. The General Assembly may, from time to time, by the enactment of a general law, modify or annul
any rules adopted or amended pursuant to this section. In the case of any variance between a rule
and an enactment of the General Assembly such variance shall be construed so as to give effect to
such enactment.

F. Any amendment or addition to the rules of evidence shall be adopted by the Supreme Court on or
before November 15 of any year and shall become effective on July 1 of the following year unless the
General Assembly modifies or annuls any such amendment or addition by enactment of a general
law. Notwithstanding the foregoing, the Supreme Court, at any time, may amend the rules to conform
with any enactment of the General Assembly and correct unmistakable printer's errors, misspellings,
unmistakable errors to statutory cross-references, and other unmistakable errors in the rules of evid-
ence.

G. When any rule contained in the rules of evidence is derived from one or more sections of the Code
of Virginia, the Supreme Court shall include a citation to such section or sections in the title of the rule.

Code 1950, §§ 8-1, 8-1.1, 8-1.2, 8-86.1; 1950, p. 3; 1952, c. 234; 1954, c. 333; 1971, Ex. Sess., c. 2;
1972, c. 856; 1977, ¢c.617; 1979, c. 658; 1984, c. 524; 2003, c. 280; 2012, cc. 688, 708; 2020, Sp.
Sess. |, c. 56; 2022, Sp. Sess. |, c. 1.

§ 8.01-4. District courts and circuit courts may prescribe certain rules.

The district courts and circuit courts may, from time to time, prescribe rules for their respective districts
and circuits. Such rules shall be limited to those rules necessary to promote proper order and decorum
and the efficient and safe use of courthouse facilities and clerks' offices. No rule of any such court
shall be prescribed or enforced which is inconsistent with this statute or any other statutory provision,
or the Rules of Supreme Court or contrary to the decided cases, or which has the effect of abridging
substantive rights of persons before such court. Any rule of court which violates the provisions of this
section shall be invalid.

The courts may prescribe certain docket control procedures which shall not abridge the substantive
rights of the parties nor deprive any party the opportunity to present its position as to the merits of a
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case solely due to the unfamiliarity of counsel of record with any such docket control procedures. No
civil matter shall be dismissed with prejudice by any district or circuit court for failure to comply with
any rule created under this section.

Code 1950, § 8-1.3; 1970, c. 366; 1977, c. 617; 1999, c. 839; 2000, c. 803; 2014, c. 348.

§ 8.01-4.1. How jurisdiction determined when proceeding is on penal bond.

When a proceeding before a court is on a penal bond, with condition for the payment of money, the jur-
isdiction shall be determined as if the undertaking to pay such money had been without a penalty. And
when jurisdiction depends on the amount of a judgment, if it be on such a bond, the jurisdiction shall
be determined by the sum, payment whereof will discharge the judgment.

Code 1950, § 8-3; 1977, c. 617.

§ 8.01-4.2. Who may execute bond for obtaining writ or order.
A bond for obtaining any writ or order may be executed by any person with sufficient surety, though
neither be a party to the case.

Code 1950, § 8-4; 1977, c. 617.

§ 8.01-4.3. Unsworn declarations under penalty of perjury; penalty.

If a matter in any judicial proceeding or administrative hearing is required or permitted to be estab-
lished by a sworn written declaration, verification, certificate, statement, oath, or affidavit, such matter
may, with like force and effect, be evidenced, by the unsworn written declaration, certificate, veri-
fication, or statement, which is subscribed by the maker as true under penalty of perjury, and dated, in
substantially the following form:

"I declare (or certify, verify or state) under penalty of perjury that the foregoing is true and correct."
This section shall not apply to a deposition, an oath of office, or an oath required to be taken before a
specified official other than a notary public.

2005, c. 423.
Chapter 2 - Parties

Article 1 - General Provisions

§ 8.01-5. Effect of nonjoinder or misjoinder; limitation on joinder of insurance company.

A. No action or suit shall abate or be defeated by the nonjoinder or misjoinder of parties, plaintiff or
defendant, but whenever such nonjoinder or misjoinder shall be made to appear by affidavit or oth-
erwise, new parties may be added and parties misjoined may be dropped by order of the court at any
time as the ends of justice may require.

B. Nothing in this section shall be construed to permit the joinder of any insurance company on
account of the issuance to any party to a cause of any policy or contract of liability insurance, or on
account of the issuance by any such company of any policy or contract of liability insurance for the
benefit of or that will inure to the benefit of any party to any cause.
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Code 1950, § 8-96; 1954, c. 333; 1977, c. 617.

§ 8.01-6. Amending pleading; relation back to original pleading.

A misnomer in any pleading may, on the motion of any party, and on affidavit of the right name, be
amended by inserting the right name. An amendment changing the party against whom a claim is
asserted, whether to correct a misnomer or otherwise, relates back to the date of the original pleading
if (i) the claim asserted in the amended pleading arose out of the conduct, transaction, or occurrence
set forth in the original pleading, (ii) within the limitations period prescribed for commencing the action
against the party to be brought in by the amendment, that party or its agent received notice of the insti-
tution of the action, (iii) that party will not be prejudiced in maintaining a defense on the merits, and (iv)
that party knew or should have known that but for a mistake concerning the identity of the proper party,
the action would have been brought against that party.

Code 1950, § 8-97; 1954, c. 333; 1977, ¢. 617; 1990, c. 80; 1996, c. 693; 2004, cc. 141, 326.

§ 8.01-6.1. Amendment of pleading changing or adding a claim or defense; relation back.

Subject to any other applicable provisions of law, an amendment of a pleading changing or adding a
claim or defense against a party relates back to the date of the original pleadings for purposes of the
statute of limitations if the court finds (i) the claim or defense asserted in the amended pleading arose
out of the conduct, transaction or occurrence set forth in the original pleading, (ii) the amending party
was reasonably diligent in asserting the amended claim or defense, and (iii) parties opposing the
amendment will not be substantially prejudiced in litigating on the merits as a result of the timing of the
amendment. In connection with such an amendment, the trial court may grant a continuance or other
relief to protect the parties. This section shall not apply to eminent domain or mechanics' lien claims or
defenses.

1996, c. 693.

§ 8.01-6.2. Amendment of pleading; relation back to original pleading; confusion in trade name.

A. A pleading which states a claim against a party whose trade nhame or corporate name is sub-
stantially similar to the trade name or corporate name of another entity may be amended at any time
by inserting the correct party's name, if such party or its agent had actual notice of the claim prior to the
expiration of the statute of limitations for filing the claim.

B. In the event that suit is filed against the estate of a decedent, and filed within the applicable statute
of limitations, naming the proper name of estate of the deceased and service is effected or attempted
on an individual or individuals as executor, administrator or other officers of the estate, such filing tolls
the statute of limitations for said claim in the event the executor, administrator or other officers of the
estate are unable to legally receive service at the time service was attempted, or defend suit because
their authority as executor, administrator or other officer of the estate excludes defending said actions,
or their duties as executor, administrator or other officer of the estate had expired at the time of service
or during the time of defending said action.

1999, c. 686.
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§ 8.01-6.3. Actions or suits against fiduciaries; style of the case; amendment of pleading.

A. In any action or suit required to be prosecuted or defended by or in the name of a fiduciary, includ-
ing a personal representative, trustee, conservator, or guardian, the style of the case in regard to the
fiduciary shall be substantially in the following form: "(Name of fiduciary), (type of fiduciary rela-
tionship), (Name of the subject of the fiduciary relationship)."

B. Any pleading filed that does not conform to the requirements of subsection A but otherwise iden-
tifies the proper parties shall be amended on the motion of any party or by the court on its own motion.
Such amendment relates back to the date of the original pleading.

2010, c. 437.

§ 8.01-7. When court may add new parties to suit.

In any case in which full justice cannot be done, or the whole controversy ended, without the presence
of new parties to the suit, the court, by order, may direct the clerk to issue the proper process against
such new parties, and, upon the maturing of the case as to them, proceed to make such orders or
decrees as would have been proper if the new parties had been made parties at the commencement
of the suit.

Code 1950, § 8-129; 1977, c. 617.
Article 2 - SPECIAL PROVISIONS

§ 8.01-8. How minors may sue.
Any minor entitled to sue may do so by his next friend. Either or both parents may sue on behalf of a
minor as his next friend.

Code 1950, § 8-87; 1977, c. 617; 1998, c. 402.

§ 8.01-9. Guardian ad litem for persons under disability; when guardian ad litem need not be appoin-
ted for person under disability.

A. A suit wherein a person under a disability is a party defendant shall not be stayed because of such
disability, but the court in which the suit is pending, or the clerk thereof, shall appoint a discreet and
competent attorney-at-law as guardian ad litem to such defendant, whether the defendant has been
served with process or not. If no such attorney is found willing to act, the court shall appoint some
other discreet and proper person as guardian ad litem. Any guardian ad litem so appointed shall not
be liable for costs. Every guardian ad litem shall faithfully represent the estate or other interest of the
person under a disability for whom he is appointed, and it shall be the duty of the court to see that the
interest of the defendant is so represented and protected. Whenever the court is of the opinion that the
interest of the defendant so requires, it shall remove any guardian ad litem and appoint another in his
stead. When, in any case, the court is satisfied that the guardian ad litem has rendered substantial ser-
vice in representing the interest of the person under a disability, it may allow the guardian reasonable
compensation therefor, and his actual expenses, if any, to be paid out of the estate of the defendant.
However, if the defendant's estate is inadequate for the purpose of paying compensation and


http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0437
http://lis.virginia.gov/cgi-bin/legp604.exe?981+ful+CHAP0402

expenses, all, or any part thereof, may be taxed as costs in the proceeding. In a civil action against an
incarcerated felon for damages arising out of a criminal act, the compensation and expenses of the
guardian ad litem shall be paid by the Commonwealth out of the state treasury from the appropriation
for criminal charges. If judgment is against the incarcerated felon, the amount allowed by the court to
the guardian ad litem shall be taxed against the incarcerated felon as part of the costs of the pro-
ceeding, and if collected, the same shall be paid to the Commonwealth. By order of the count, in a civil
action for divorce from an incarcerated felon, the compensation and expenses of the guardian ad litem
shall be paid by the Commonwealth out of the state treasury from the appropriation for criminal
charges if the crime (i) for which the felon is incarcerated occurred after the date of the marriage for
which the divorce is sought, (ii) for which the felon is incarcerated was committed against the felon's
spouse, child, or stepchild and involved physical injury, sexual assault, or sexual abuse, and (iii) res-
ulted in incarceration subsequent to conviction and the felon was sentenced to confinement for more
than one year. The amount allowed by the court to the guardian ad litem shall be taxed against the
incarcerated felon as part of the costs of the proceeding, and if collected, the same shall be paid to the
Commonwealth.

B. Notwithstanding the provisions of subsection A or the provisions of any other law to the contrary, in
any suit wherein a person under a disability is a party and is represented by an attorney-at-law duly
licensed to practice in this Commonwealth, who shall have entered of record an appearance for such
person, no guardian ad litem need be appointed for such person unless the court determines that the
interests of justice require such appointment; or unless a statute applicable to such suit expressly
requires that the person under a disability be represented by a guardian ad litem. The court may, in its
discretion, appoint the attorney of record for the person under a disability as his guardian ad litem, in
which event the attorney shall perform all the duties and functions of guardian ad litem.

Any judgment or decree rendered by any court against a person under a disability without a guardian
ad litem, but in compliance with the provisions of this subsection, shall be as valid as if the guardian
ad litem had been appointed.

Code 1950, §§ 8-88, 8-88.1; 1972, c. 720; 1977, c. 617; 1996, c. 887; 1999, cc. 945, 955, 987; 2001, c.
127; 2003, c. 563; 2021, Sp. Sess. |, c. 463.

§ 8.01-10. Joinder of tenants in common.
Tenants in common may join or be joined as plaintiffs or defendants.

Code 1950, § 8-90; 1977, c. 617.

§ 8.01-11. Proceedings on writing binding deceased person.

A. A bond, note, or other written obligation to a person or persons who, or some of whom, are dead at
the time of its execution may be proceeded on in the name of the personal representative of such per-
son, or the survivors or survivor, or of the representative of the last survivor of such persons.

B. If one person bound either jointly or as a partner with another by a judgment, bond, note, or oth-
erwise for the payment of a debt, or the performance or forbearance of an act, or for any other thing,
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die in the lifetime of such other, the representative of the decedent may be charged in the same man-
ner as the decedent might have been charged, if those bound jointly or as partners, had been bound
severally as well as jointly, otherwise than as partners.

Code 1950, §§ 8-92, 8-93; 1977, c. 617.

§ 8.01-12. Suit by beneficial owner when legal title in another.

When the legal title to any claim or chose in action, for the enforcement of the collection of which a
court of equity has jurisdiction, is in one person and the beneficial equitable title thereto is in another,
the latter may either maintain a suit in the name of the holder of the legal title for his use and benefit or
in his own name to enforce collection of the same. In either case the beneficial equitable owner shall
be deemed the real plaintiff and shall be liable for costs.

Code 1950, § 8-93.1; 1977, c. 617.

§ 8.01-13. Assignee or beneficial owner may sue in own name; certain discounts allowed.

The assignee or beneficial owner of any bond, note, writing or other chose in action, not negotiable
may maintain thereon in his own name any action which the original obligee, payee, or contracting
party might have brought, but, except as provided in § 8.9A-403, shall allow all just discounts, not only
against himself, but against such obligee, payee, or contracting party, before the defendant had notice
of the assignment or transfer by such obligee, payee, or contracting party, and shall also allow all such
discounts against any intermediate assignor or transferor, the right to which was acquired on the faith
of the assignment or transfer to him and before the defendant had notice of the assignment or transfer
by such assignor or transferor to another.

Code 1950, § 8-94; 1964, c. 219; 1966, c. 396; 1977, c. 617.

§ 8.01-14. Suit against assignor.

Any assignee or beneficial owner may recover from any assignor of a writing; but only joint assignors
shall be joined as defendants in one action. A remote assignor shall have the benefit of the same
defense as if the suit had been instituted by his immediate assignee.

Code 1950, § 8-95; 1977, c. 617.

§ 8.01-15. Suits by and against unincorporated associations or orders.

All unincorporated associations or orders may sue and be sued under the name by which they are
commonly known and called, or under which they do business, and judgments and executions
against any such association or order shall bind its real and personal property in like manner as if it
were incorporated.

Code 1950, § 8-66; 1962, c. 250; 1977, c. 617.

§ 8.01-15.1. Anonymous plaintiff; motion for identification; factors to be considered by court.

A. In any legal proceeding commenced anonymously, any party may move for an order concerning the
propriety of anonymous participation in the proceeding. The trial court may allow maintenance of the
proceeding under a pseudonym if the anonymous litigant discharges the burden of showing special
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circumstances such that the need for anonymity outweighs the public's interest in knowing the party's
identity and outweighs any prejudice to any other party. The court may consider whether the reques-
ted anonymity is intended merely to avoid the annoyance and criticism that may attend any litigation or
is to preserve privacy in a sensitive and highly personal matter; whether identification poses a risk of
retaliatory physical or mental harm to the requesting party or to innocent nonparties; the ages of the
persons whose privacy interests are sought to be protected; whether the action is against a gov-
ernmental or private party; and the risk of unfairness to other parties if anonymity is maintained.

B. If the court initially permits a party to proceed anonymously, the issue of the propriety of continued
anonymous participation in the proceedings may be raised at any stage of the litigation when cir-
cumstances warrant a reconsideration of the issue. In all cases, all parties have the right to know the
true identities of all other parties under such provisions of confidentiality as the court may deem appro-
priate.

C. If the court orders that the anonymous litigant be identified, the pleadings and any relevant dockets
shall be reformed to reflect the party's true name, and the identification shall be deemed to relate back
to the date of filing of the proceeding by the anonymous party.

D. In any legal proceeding in which a party is proceeding anonymously, the court shall enter appro-
priate orders to afford all parties the rights, procedures and discovery to which they are otherwise
entitled.

2003, c. 572.

§ 8.01-15.2. Servicemembers Civil Relief Act; default judgment; appointment of counsel.

A. Notwithstanding the provisions of § 8.01-428, in any civil action or proceeding in which the defend-
ant does not make an appearance, the court shall not enter a judgment by default until the plaintiff files
with the court an affidavit (i) stating whether or not the defendant is in military service and showing
necessary facts to support the affidavit; or (ii) if the plaintiff is unable to determine whether or not the
defendant is in military service, stating that the plaintiff is unable to determine whether or not the
defendant is in military service. Subject to the provisions of § 8.01-3, the Supreme Court shall pre-
scribe the form of such affidavit, or the requirement for an affidavit may be satisfied by a written state-
ment, declaration, verification or certificate, subscribed and certified or declared to be true under
penalty of perjury. Any judgment by default entered by any court in any civil action or proceeding in
violation of subchapter Il of the Servicemembers Civil Relief Act (50 U.S.C. § 3901 et seq.) may be set
aside as provided by the Act. Failure to file an affidavit shall not constitute grounds to set aside an oth-
erwise valid default judgment against a defendant who was not, at the time of service of process or
entry of default judgment, a servicemember as defined in 50 U.S.C. § 3911.

B. Where appointment of counsel is required pursuant to 50 U.S.C. § 3931 or 3932 or another section
of the Servicemembers Civil Relief Act, the court may assess reasonable attorney fees and costs
against any party as the court deems appropriate, including a party aggrieved by a violation of the Act,
and shall direct in its order which of the parties to the case shall pay such fees and costs. Such fees
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and costs shall not be assessed against the Commonwealth unless it is the party that obtains the judg-
ment. Any attorney fees assessed pursuant to this subsection shall not exceed $125, unless the court
deems a higher amount appropriate.

C. The appointed counsel may issue a subpoena duces tecum for all discoverable electronic and print
files, records, documents, and memoranda regarding the transactional basis for the suit. If requested
in the subpoena, the plaintiff shall also deliver all documents or information concerning the location of
the servicemember.

D. Counsel appointed pursuant to the Servicemembers Civil Relief Act shall not be selected by the
plaintiff or have any affiliation with the plaintiff. However, counsel for the plaintiff may provide a list of
attorneys familiar with the provisions of the Servicemembers Civil Relief Act upon the request of the
court.

2004, c. 381; 2005, c. 909; 2016, c. 643; 2019, c. 454.
Article 3 - DEATH OR CHANGE OF PARTIES

§ 8.01-16. New parties may have continuance.

Exceptin the Supreme Court any new party to a case, whether he be joined or substituted, may in the
discretion of the court have a continuance; and the court may allow him to plead anew or amend the
pleadings so far as it deems reasonable, but in other respects the case shall proceed to final judgment
or decree for or against him, in like manner as if he had been an original party to the case.

Code 1950, § 8-150; 1977, c. 617.

§ 8.01-17. When party whose powers cease is defendant.

When the party whose powers cease is defendant, the plaintiff may continue his suit against him to
final judgment or decree; provided that a successor in interest may be substituted in accordance with
the Rules of Court; and provided further that upon motion the court may order that the suit proceed
against the former party as well as the successor.

Code 1950, § 8-152; 1954, c. 333; 1977, c. 617.

§ 8.01-18. When suit discontinued unless revived.

If the committee, personal representative, heir, or devisee of the plaintiff or appellant who was a party,
or of the decedent whose personal representative was plaintiff or appellant, shall not make a motion
for substitution of parties under the applicable Rules of Court within a reasonable time after there may
have been a suggestion on the record of the fact making such motion proper, the suit of such plaintiff
or appellant shall be discontinued, unless good cause be shown to the contrary.

Code 1950, § 8-153; 1954, c. 333; 1977, c. 617.

§ 8.01-19. Effect of marriage or change of name of party.
The marriage of a party shall not cause a suit or action to abate. If a party changes his name, upon affi-
davit or other proof of the fact, the suit or action shall proceed in the new name, but if the change of
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name be not suggested before judgment, the judgment shall be as valid, and may be enforced in like
manner, as if no such change of name had taken place.

Code 1950, § 8-147; 1973, c. 401; 1977, c. 617.

§ 8.01-20. Effect of marriage, change of name or death on appeal.

If at any time after verdict or judgment in the trial court during the pendency of an appeal or before the
appeal is granted, the marriage, change of name or death of a party, or any other fact which might oth-
erwise be relied on in abatement occurs, and such fact is suggested or relied on in abatement in the
Court of Appeals or the Supreme Court, the court may, in its discretion, take or retain jurisdiction and
enter judgment or decree in the case as if such event had not occurred.

Code 1950, § 8-148; 1973, ¢. 401; 1977, c. 617; 1984, c. 703.

§ 8.01-20.1. Certification of expert withess opinion at time of service of process.

Every motion for judgment, counter claim, or third party claim in a medical malpractice action, at the
time the plaintiff requests service of process upon a defendant, or requests a defendant to accept ser-
vice of process, shall be deemed a certification that the plaintiff has obtained from an expert witness
whom the plaintiff reasonably believes would qualify as an expert witness pursuant to subsection A of
§ 8.01-581.20 a written opinion signed by the expert witness that, based upon a reasonable under-
standing of the facts, the defendant for whom service of process has been requested deviated from the
applicable standard of care and the deviation was a proximate cause of the injuries claimed. This cer-
tification is not necessary if the plaintiff, in good faith, alleges a medical malpractice action that asserts
a theory of liability where expert testimony is unnecessary because the alleged act of negligence
clearly lies within the range of the jury's common knowledge and experience.

The certifying expert shall not be required to be an expert withess expected to testify at trial nor shall
any defendant be entitled to discover the identity or qualifications of the certifying expert or the nature
of the certifying expert's opinions. Should the certifying expert be identified as an expert expected to
testify at trial, the opinions and bases therefor shall be discoverable pursuant to Rule 4:1 of the Rules
of Supreme Court of Virginia with the exception of the expert's status as a certifying expert.

Upon written request of any defendant, the plaintiff shall, within 10 business days after receipt of such
request, provide the defendant with a certification form that affirms that the plaintiff had obtained the
necessary certifying expert opinion at the time service was requested or affirms that the plaintiff did not
need to obtain a certifying expert witness opinion. The court, upon good cause shown, may conduct
an in camera review of the certifying expert opinion obtained by the plaintiff as the court may deem
appropriate. If the plaintiff did not obtain a necessary certifying expert opinion at the time the plaintiff
requested service of process on a defendant as required under this section, the court shall impose
sanctions according to the provisions of § 8.01-271.1 and may dismiss the case with prejudice.

2005, cc. 649, 692: 2007, c. 489; 2013, cc. 65, 610.

§ 8.01-21. Judgment when death or disability occurs after verdict but before judgment.
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When a party dies, or becomes convicted of a felony or insane, or the powers of a party who is a per-
sonal representative or committee cease, if such fact occurs after verdict, judgment may be entered as
if it had not occurred.

Code 1950, § 8-145; 1977, c. 617.

§ 8.01-22. When death or disability occurs as to any of several plaintiffs or defendants.

If a party plaintiff or defendant becomes incapable of prosecuting or defending because of death,
insanity, conviction of felony, removal from office, or other reason and there are one or more co-
plaintiffs or co-defendants, the court on motion may in its discretion either (i) suspend the case until a
successor in interest is appointed in accordance with the Rules of Court, or (ii) sever the action or suit
so that the case shall proceed against the remaining parties without delay, with the case as to the
former party being continued and tried separately against the successor in interest when he is sub-
stituted as provided by the Rules of Court.

Code 1950, § 8-146; 1977, c. 617.

§ 8.01-23. Decree in suit when number of parties exceeds 30 and one of them dies.

When, in any suit involving a decedent's estate or a trust, the number of parties exceeds 30, and any
one of the parties jointly interested with others in any question arising therein, dies, the court may, not-
withstanding, if in its opinion all classes of interests are represented and no one will be prejudiced
thereby, proceed to render a decree in such suit as if such party were alive; decreeing to the heirs,
devisees, legatees, distributees, or personal representatives, as the case may be, such interest as the
deceased person, if alive, would be entitled to. The provisions of § 8.01-322 shall apply to decrees
entered hereunder.

Code 1950, §§ 8-155, 8-156; 1977, c. 617; 2005, c. 681.
Article 4 - WRIT OF SCIRE FACIAS ABOLISHED

§ 8.01-24. Writ of scire facias abolished; substitutes therefor.
The writ of scire facias is hereby abolished. Relief heretofore available by scire facias may be
obtained by appropriate action or motion pursuant to applicable statutes and Rules of Court.

1977, c.617.
Chapter 3 - ACTIONS
Article 1 - SURVIVAL AND ASSIGNMENT OF CAUSES OF ACTIONS

§ 8.01-25. Survival of causes of action.

Every cause of action whether legal or equitable, which is cognizable in the Commonwealth of Vir-
ginia, shall survive either the death of the person against whom the cause of action is or may be asser-
ted, or the death of the person in whose favor the cause of action existed, or the death of both such
persons. Provided that in such an action punitive damages shall not be awarded after the death of the
party liable for the injury. Provided, further, that if the cause of action asserted by the decedent in his
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lifetime was for a personal injury and such decedent dies as a result of the injury complained of with a
timely action for damages arising from such injury pending, the action shall be amended in accord-
ance with the provisions of § 8.01-56.

As used in this section, the term "death" shall include the death of an individual or the termination or
dissolution of any other entity.

Code 1950, § 8-628; 1950, p. 948; 1952, c. 378; 1954, c. 607; 1964, c. 34; 1977, c. 617.

§ 8.01-26. Assignment of causes of action.

Only those causes of action for damage to real or personal property, whether such damage be direct
or indirect, and causes of action ex contractu are assignable. The provisions of this section shall not
prohibit any injured party or his estate from making a voluntary assignment of the proceeds or anti-
cipated proceeds of any court award or settlement as security for new value given in consideration of
such voluntary assignment.

1977,¢.617; 1991, c. 256.
Article 2 - ACTIONS ON CONTRACTS GENERALLY

§ 8.01-27. Civil action on note or writing promising to pay money.

A civil action may be maintained upon any note or writing by which there is a promise, undertaking, or
obligation to pay money, if the same be signed by the party who is to be charged thereby, or his agent.
The action may also be maintained on any such note or writing for any past due installment on a debt

payable in installments, although other installments thereof be not due.

Code 1950, § 8-509; 1954, c. 333; 1977, c. 617.

§ 8.01-27.1. Additional recovery in certain civil actions concerning checks or rejected electronic
funds transfers.

A. Except as otherwise provided in Chapter 12 (§ 55.1-1200 et seq.) or Chapter 14 (§ 55.1-1400 et
seq.) of Title 55.1, in any civil claim or action made or brought against the drawer of a check, draft or
order, payment of which has been refused by the drawee depository because of lack of funds in or
credit with such drawee depository, or because such check, draft or order was returned because of a
stop-payment order placed in bad faith on the check, draft or order by the drawer, the holder or his
agent shall be entitled to claim, in addition to the face amount of the check (i) legal interest from the
date of the check, (ii) the protest or bad check return fee, if any, charged to the holder by his bank or
other depository, (iii) a processing charge of $50, and (iv) reasonable attorney's fees if awarded by the
court.

B. Except as otherwise provided in Chapter 12 (§ 55.1-1200 et seq.) or Chapter 14 (§ 55.1-1400 et
seq.) of Title 55.1, any holder of a check, draft or order, payment of which has been refused by the
drawee for insufficient funds or credit or because of a stop-payment order placed in bad faith, who
charges the drawer amounts in excess of those authorized in subsection A on account of payment
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being so refused shall, upon demand, be liable to the drawer for the lesser of (i) $50 plus the excess of
the authorized amount or (ii) twice the amount charged in excess of the authorized amount.

C. If an electronic funds transfer has been rejected because of insufficient funds or a stop-payment
order has been placed in bad faith by the authorizing party, the authorizing party and the payee shall
have the same rights and remedies as if the drawer had issued a bad check under subsection B. For
purposes of this subsection, "electronic funds transfer" has the same meaning as provided in 15
U.S.C. § 1693(a).

1981, c. 230; 1992, c. 238; 1996, c. 334; 2003, c. 233; 2008, c. 489; 2009, c. 182; 2013, c. 63.

§ 8.01-27.2. Civil recovery for giving bad check.

A. Except as otherwise provided in Chapter 12 (§ 55.1-1200 et seq.) or Chapter 14 (§ 55.1-1400 et
seq.) of Title 55.1, in the event a check, draft or order, the payment of which has been refused by the
drawee because of lack of funds in or credit with such drawee, is not paid in full within thirty days after
receipt by the drawer of (i) written notice by registered, certified, or regular mail with the sender retain-
ing an affidavit of service of mailing or other sufficient proof of mailing, which may be a U.S. Postal Cer-
tificate of Mailing or (ii) if for nonpayment of rent under § 55.1-1245 or 55.1-1415, written notice in
accordance therewith, from the payee that the check, draft or order has been returned unpaid, the

payee may recover from the drawer in a civil action brought by the filing of a warrant in debt, the lesser
of $250 or three times the amount of the check, draft or order. The amount recovered as authorized by
this section shall be in addition to the amounts authorized for recovery under § 8.01-27.1. No action
may be initiated under this section if any action has been initiated under § 18.2-181. The drawer shall
be obligated to pay the cost of service and the cost of mailing, as applicable.

B. If an electronic funds transfer has been rejected because of insufficient funds or a stop-payment
order has been placed in bad faith by the authorizing party, the authorizing party and the payee shall
have the same rights and remedies as if the drawer had issued a bad check under § 8.01-27.1. For
purposes of this subsection, "electronic funds transfer" has the same meaning as provided in 15
U.S.C. § 1693(a).

1985, c. 579; 1988, c. 433; 1992, c. 501; 2002, c. 763; 2008, c. 489; 2013, c. 63.

§ 8.01-27.3. Evidence in actions regarding issuance of bad check.
In any civil action growing out of an arrest under § 18.2-181 or § 18.2-182, no evidence of statements

or representations as to the status of the check, draft, order or deposit involved, or of any collateral
agreement with reference to the check, draft, or order, shall be admissible unless such statement, or
representation, or collateral agreement, is written upon the instrument at the time it is given by the
drawer.

2004, c. 462.

§ 8.01-27.4. Civil recovery for professional services.
In the event any insured or enrollee of an accident and sickness insurance policy, health services plan
or health maintenance organization receives payment from the insurance company, health services
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plan or health maintenance organization licensed under Title 38.2, pursuant to a claim that involves
the provision of services to the insured or enrollee by a professional licensed under Title 54.1, and
within 30 days of receipt of the payment does not forward the payment with the necessary endorse-
ment to the professional for application towards the unpaid balance on the professional services sub-
ject to the claim, the professional may in a civil action brought by the filing of a warrant in debt recover
from the insured or enrollee the lesser of $250 or three times the amount of the payment, together with
the amount of the payment. The amount recovered as authorized by this section shall be in addition to
the amounts authorized for recovery under § 8.01-27.1. No action may be initiated under this section
unless the professional, prior to receipt of payment by the insured or enrollee, forwards to the insured
or enrollee via first class mail an invoice for services rendered.

2004, c. 909; 2005, c. 141.

§ 8.01-27.5. Duty of in-network providers to submit claims to health insurers; liability of covered
patients for unbilled health care services.
A. As used in this section:

"Covered patient" means a patient whose health care services are covered under terms of a health
care policy.

"Health care policy" means any health care plan, subscription contract, evidence of coverage, cer-
tificate, health services plan, medical or hospital services plan, accident and sickness insurance
policy or certificate, or other similar certificate, policy, contract, or arrangement, and any endorsement
or rider thereto, offered, arranged, issued, or administered by a health insurer to an individual or a
group contract holder to cover all or a portion of the cost of individuals, or their eligible dependents,
receiving covered health care services. "Health care policy" includes coverages issued pursuant to (i)
Chapter 28 (§ 2.2-2800 et seq.) of Title 2.2 (state employees); (ii) § 2.2-1204 (local choice); (iii) 5
U.S.C. § 8901 et seq. (federal employees); (iv) an employee welfare benefit plan as defined in 29
U.S.C. § 1002 (1) of the Employee Retirement Income Security Act of 1974 (ERISA) that is self-
insured or self-funded; and (v) Title XVIII of the Social Security Act, 42 U.S.C. § 1395 et seq. (Medi-
care), Title XIX of the Social Security Act, 42 U.S.C. § 1396 et seq. (Medicaid), or Title XXI of the
Social Security Act, 42 U.S.C. § 1397aa et seq. (CHIP). "Health care policy" does not include (a)
Chapter 55 of Title 10 of the United States Code, 10 U.S.C. § 1071 et seq. (TRICARE); (b) sub-
scription contracts for one or more dental or optometric services plans that are subject to Chapter 45 (§
38.2-4500 et seq.) of Title 38.2; (c) insurance policies that provide coverage, singly or in combination,
for death, dismemberment, disability, or hospital and medical care caused by or necessitated as a res-
ult of accident or specified kinds of accidents, including student accident, sports accident, blanket acci-
dent, specific accident, and accidental death and dismemberment policies; (d) credit life insurance
and credit accident and sickness insurance issued pursuant to Chapter 37.1 (§ 38.2-3717 et seq.) of
Title 38.2; (e) insurance policies that provide payments when an insured is disabled or unable to work
because of iliness, disease, or injury, including incidental benefits; (f) long-term care insurance as
defined in § 38.2-5200; (g) plans providing only limited health care services under § 38.2-4300 unless
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offered by endorsement or rider to a group health benefit plan; (h) TRICARE supplement, Medicare
supplement, or workers' compensation coverages; or (i) medical expense coverage issued pursuant to
§ 38.2-2201.

"Health care provider" has the same meaning ascribed to the termin § 8.01-581.1.

"Health care services" means items or services furnished to any individual for the purpose of pre-
venting, alleviating, curing, or healing human illness, injury, or physical disability.

"Health insurer" means any entity that is the issuer or sponsor of a health care policy.

"In-network provider" means a health care provider that is employed by or has entered into a provider
agreement with the health insurer that has issued the health care policy or is a participating provider
with such health insurer, under which agreement or conditions of participation the health care provider
has agreed to provide health care services to covered patients.

"Patient" means an individual who receives health care services from a health care provider, or any
person authorized by law to consent on behalf of the individual incapable of making an informed
decision, or, in the case of a minor child, the parent or parents having custody of the child or the child's
legal guardian, or as otherwise provided by law.

"Provider agreement” means a contract, agreement, or arrangement between a health care provider
and a health insurer, or a health insurer's network, provider panel, intermediary, or representative,
under which the health care provider has agreed to provide health care services to patients with cov-
erage under a health care policy issued by the health insurer and to accept payment from the health
insurer for the health care services provided.

B. An in-network provider that provides health care services to a covered patient shall submit its claim
to the health insurer for the health care services in accordance with the terms of the applicable pro-
vider agreement or as permitted under applicable federal or state laws or regulations, provided that
the covered patient provides the in-network provider with information required by the terms of the
covered patient's health care policy's plan documents, including the information that is required to
verify the individual's coverage under the health care policy, within not fewer than 21 business days
before the deadline for the in-network provider to submit its claim to the health insurer as required by
the terms of the provider agreement. If an in-network provider does not submit its claim to the health
insurer in accordance with the requirements of this subsection, then (i) the covered patient shall have
no obligation to pay for health care services for which the in-network provider was required to submit
its claim, (ii) the in-network provider shall not have the benéefit of the liens provided by §§ 8.01-66.2
and 8.01-66.9 with regard to health care services for which the in-network provider was required to
submit its claim, and (iii) the in-network provider shall be prohibited from recovering payment for any of
the health care services for which it was required to submit its claim from an insurer providing medical
expense benefits to the covered patient under a policy of motor vehicle liability insurance pursuant to
§ 38.2-2201, by exercising an assignment of the covered patient's rights to the medical expense bene-
fits or by other means. If the in-network provider submits its claim to the health insurer in accordance



with the requirements of this subsection, the covered patient or the health insurer shall be obligated to
pay for the health care services in accordance with the terms of the provider agreement or health care
policy's plan documents. To the extent that self-insured or self-funded plans governed by ERISA or
Title XVIII of the Social Security Act, 42 U.S.C. § 1395 et seq. (Medicare), Title XIX of the Social Secur-
ity Act, 42 U.S.C. § 1396 et seq. (Medicaid), or Title XXI of the Social Security Act, 42 U.S.C. § 1397aa
et seq. (CHIP) provide otherwise, health care providers shall be permitted to submit claims and
coordinate benefits as provided for in the provider agreements or plan documents or as required under
applicable federal and state laws and regulations.

C. Any knowing violation of the provisions of this section shall constitute a prohibited practice in
accordance with § 59.1-200 and shall be subject to any and all of the enforcement provisions of the
Virginia Consumer Protection Act (§ 59.1-196 et seq.).

2013, c. 700; 2014, cc. 157, 417; 2018, c. 788; 2022, c. 351.

§ 8.01-28. When judgment to be given in action upon contract or note unless defendant appears
and denies claim under oath.

In any action at law on a note or contract, express or implied, for the payment of money, or unlawful
detainer pursuant to § 55.1-1245 or 55.1-1415 for the payment of money or possession of the
premises, or both, if (i) the plaintiff files with his motion for judgment or civil warrant an affidavit made
by himself or his agent, stating therein to the best of the affiant's belief the amount of the plaintiff's
claim, that such amount s justly due, and the time from which plaintiff claims interest, and (ii) a copy of
the affidavit together with a copy of any account filed with the motion for judgment or warrant and, in
actions pursuant to § 55.1-1245 or 55.1-1415, proof of required notices is served on the defendant as
provided in § 8.01-296 at the time a copy of the motion for judgment or warrant is so served, the
plaintiff shall be entitled to a judgment on the affidavit and statement of account without further evid-
ence unless the defendant either appears and pleads under oath or files with the court before the
return date an affidavit or responsive pleading denying that the plaintiff is entitled to recover from the
defendant on the claim. A denial by the defendant in general district court need not be in writing. The
plaintiff or defendant shall, on motion, be granted a continuance whenever the defendant appears and
pleads. If the defendant's pleading or affidavit admits that the plaintiff is entitled to recover from the
defendant a sum certain less than that stated in the affidavit filed by the plaintiff, judgment may be
taken by the plaintiff for the sum so admitted to be due, and the case will be tried as to the residue.

In the event of a defect in the affidavit, the plaintiff shall be entitled to a continuance.

Code 1950, § 8-511; 1954, c. 610; 1960, c. 426; 1977, c. 617; 1983, c. 136; 1991, cc. 56, 503; 2014, c.
688.

§ 8.01-29. Procedure in actions on annuity and installment bonds, and other actions for penalties
for nonperformance.

In an action on an annuity bond, or a bond for money payable by installments, when there are further
payments of the annuity, or further installments to become due after the commencement of the action,
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or in any other action for a penalty for the nonperformance of any condition, covenant, or agreement,
the plaintiff may assign as many breaches as he may think fit, and shall, in his motion for judgment
assign the specific breaches for which the action is brought. The jury impaneled in any such action
shall ascertain the damages sustained, or the sum due, by reason of the breaches assigned, and judg-
ment shall be entered for the penalty, to be discharged by the payment of what is so ascertained, and
such further sums as may be afterwards assessed. Motion may be made by any person injured
against the defendant and, for what may be assessed or found due upon the new breach or breaches
assigned, execution may be awarded.

Code 1950, § 8-513; 1954, c. 333; 1977, c. 617.

§ 8.01-30. Procedure in actions on contracts made by several persons.

Upon all contracts hereafter made by more than one person, whether joint only or joint and several, an
action may be maintained and judgment rendered against all liable thereon, or any one or any inter-
mediate number, and if, in an action on any contract heretofore or hereafter made, more than one per-
son be sued and process be served on only a part of them, the plaintiff may dismiss or proceed to
judgment as to any so served, and either discontinue as to the others, or from time to time as the pro-
cess is served, proceed to judgment against them until judgment be obtained against all. Such dis-
missal or discontinuance of the action as to any defendant shall not operate as a bar to any
subsequent action which may be brought against him for the same cause.

Code 1950, § 8-514; 1954, c. 333; 1977, c. 617.

§ 8.01-31. Accounting in equity.

An accounting in equity may be had against any fiduciary or by one joint tenant, tenant in common, or
coparcener for receiving more than comes to his just share or proportion, or against the personal rep-
resentative of any such party.

Code 1950, § 8-514.1; 1956, c. 160; 1977, c. 617.

§ 8.01-32. Action on lost evidences of debt.

A. A civil action may be maintained on any past-due lost bond, note, contract, open account agree-
ment, or other written evidence of debt, provided the plaintiff verifies under oath either in open court or
by affidavit that said bond, note, contract, open account agreement, or other written evidence of debt
has been lost or destroyed.

B. Where a true and accurate copy of the written evidence of debt exists, which copy was produced in
the normal course of business, the court shall accept such copy into evidence and shall give effect to
its terms as if the original had been placed into evidence.

C. In the event of any inconsistency between this section and any applicable provisions of § 8.3A-309,
the provisions of that section shall control.

Code 1950, § 8-517; 1954, c. 333; 1964, c. 219; 1977, c. 617; 2000, c. 245; 2003, c. 125.

§ 8.01-33. Equitable relief in certain cases.
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A court shall not grant equitable relief in a suit upon a bond, note, or writing, by an assignee or holder
thereof, unless it appears that the plaintiff had no adequate remedy thereon at law.

Code 1950, § 8-518; 1977, c. 617; 2005, c. 681.
Article 3 - INJURY TO PERSON OR PROPERTY

§ 8.01-34. When contribution among wrongdoers enforced.
Contribution among wrongdoers may be enforced when the wrong results from negligence and
involves no moral turpitude.

Code 1950, § 8-627; 1977, c. 617.

§ 8.01-35. Damages for loss of income not diminished by reimbursement.

In any suit brought for personal injury or death, provable damages for loss of income due to such
injury or death shall not be diminished because of reimbursement of income to the plaintiff or
decedent from any other source, nor shall the fact of any such reimbursement be admitted into evid-
ence.

Code 1950, § 8-628.3; 1974, c. 155; 1977, c. 617.

§ 8.01-35.1. Effect of release or covenant not to sue in respect to liability and contribution.
A. When a release or a covenant not to sue is given in good faith to one of two or more persons liable
for the same injury to a person or property, or the same wrongful death:

1. It shall not discharge any other person from liability for the injury, property damage or wrongful
death unless its terms so provide; but any amount recovered against the other person or any one of
them shall be reduced by any amount stipulated by the covenant or the release, or in the amount of
the consideration paid for it, whichever is the greater. In determining the amount of consideration
given for a covenant not to sue or release for a settlement which consists in whole or in part of future
payment or payments, the court shall consider expert or other evidence as to the present value of the
settlement consisting in whole or in part of future payment or payments. A release or covenant not to
sue given pursuant to this section shall not be admitted into evidence in the trial of the matter but shall
be considered by the court in determining the amount for which judgment shall be entered; and

2. It shall discharge the person to whom it is given from all liability for contribution to any other person
liable for the same injury to person or property or the same wrongful death.

B. A person who enters into a release or covenant not to sue with a claimant is not entitled to recover
by way of contribution from another person whose liability for the injury, property damage or wrongful
death is not extinguished by the release or covenant not to sue, nor in respect to any amount paid by
the person which is in excess of what was reasonable.

C. For the purposes of this section, a covenant not to sue shall include any "high-low" agreement
whereby a party seeking damages for injury to a person or property, or for wrongful death, agrees to
accept as full satisfaction for any judgment no more than one sum certain and the party or parties from
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whom the damages are sought agree to pay no less than another sum certain regardless of whether
any judgment rendered at trial is higher or lower than the respective sums certain set forth in the agree-
ment and whereby such party provides notice to all of the other parties of the terms of such "high-low"
agreement immediately after such agreement is reached.

D. A release or covenant not to sue given pursuant to this section shall be subject to the provisions of
§§ 8.01-55 and 8.01-424.

E. This section shall apply to all such covenants not to sue executed on or after July 1, 1979, and to all
releases executed on or after July 1, 1980. This section shall also apply to all oral covenants not to
sue and oral releases agreed to on or after July 1, 1989, provided that any cause of action affected
thereby accrues on or after July 1, 1989. A release or covenant not to sue need not be in writing where
parties to a pending action state in open court that they have agreed to enter into such release or cov-
enant not to sue and have agreed further to subsequently memorialize the same in writing.

1979, c. 697; 1980, c. 411; 1982, c. 196; 1983, c. 181; 1985, c. 330; 1989, c. 681; 2000, c. 351; 2007,
c.443.

§ 8.01-36. Joinder of action of tort to infant with action for recovery of expenses incurred thereby
and claim for recovery of expenses by infant.

A. Where there is pending any action by an infant plaintiff against a tort-feasor for a personal injury,
where the cause of action accrued prior to July 1, 2013, any parent or guardian of such infant, who is
entitled to recover from the same tort-feasor the expenses of curing or attempting to cure such infant
from the result of such personal injury, may bring an action against such tort-feasor for such expenses,
in the same court where such infant's case is pending, either in the action filed in behalf of the infant or
in a separate action. If the claim for expenses be by separate action, upon motion of any party to either
case, made to the court at least one week before the trial, both cases shall be tried together at the
same time as parts of the same transaction. But separate verdicts when there is a jury trial shall be
rendered, and the judgment shall distinctly separate the decision and judgment in the separate
causes of action.

In the event of the cases being carried to the Court of Appeals, which may be done if there be the jur-
isdictional amount in either case, they shall both be carried together as one case and record, but the
Court of Appeals shall clearly specify the decision in each case, separating them in the decision to the
extent necessary to do justice among the parties. If an appeal is taken from the judgment of the Court
of Appeals, the Supreme Court, in matters in which it grants the petition for appeal, shall clearly spe-
cify the decision in each case, separating them in the decision to the extent necessary to do justice
among the parties.

B. For causes of action that accrue on or after July 1, 2013, the past and future expenses of curing or
attempting to cure an infant of personal injuries proximately caused by a tort-feasor are damages
recoverable by an infantin a cause of action against the tort-feasor and, if applicable to the infant's
cause of action, are subject to the limitation on damages in § 8.01-581.15. Any parent or guardian of
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such infant who has paid for or is personally obligated to pay for past or future expenses to cure or
attempt to cure the infant shall have a lien and right of reimbursement against any recovery by the
infant up to the amount the parent or guardian has actually paid or is personally obligated to pay. The
right to reimbursement of any parent or guardian shall accrue upon the first tender of funds of any
recovery from a tort-feasor to the infant. Court approval of the infant settlement shall release party
defendants from all claims for past or future expenses of curing or attempting to cure the infant.

Nothing in this section shall relieve a parent of the obligation to pay for the medical expenses of curing
or attempting to cure the infant as such obligation exists under current law.

Code 1950, § 8-629; 1954, c. 333; 1973, c. 277; 2013, cc. 551, 689; 2021, Sp. Sess. |, c. 489.

§ 8.01-37. Recovery of lost wages in action for injuries to emancipated infant.

In any suit for personal injuries brought on behalf of an emancipated infant, when such infant has sus-
tained lost wages as a result of such injuries, he shall be entitled to recover such lost wages as a part
of his damages. Where recovery is made hereunder or where recovery is attempted to be made and a
decision on the merits adverse to said infant results, no other person may recover such lost wages.

Code 1950, § 8-629.1; 1970, c. 421; 1977, c. 617.

§ 8.01-37.1. Claims for medical services provided by United States; proof of reasonable value.
Whenever any person sustains personal injuries caused by the alleged negligence of another, and a
claim against any person alleged to be liable is created in favor of the United States under federal law
(42 U.S.C. § 2651 et seq.) for the reasonable value of medical, surgical or dental care and treatment
provided, the injured party may, on behalf of the United States, claim the reasonable value of the med-
ical services provided as an element of damages in a civil action against the person alleged to be
liable. It shall not be required that the United States intervene in the action or be made a party in order
to establish its claim. A sworn written statement of the authorized representative of the department or
agency providing such services prepared in accordance with the regulations promulgated pursuant to
42 U.S.C. § 2652 shall be admissible as evidence of the reasonable value of the care and treatment
provided.

1984, c. 42; 1985, c. 205.

§ 8.01-38. Tort liability of hospitals.
Hospital as referred to in this section shall include any institution within the definition of hospital in §
32.1-123.

No hospital, as defined in this section, shall be immune from liability for negligence or any other tort on
the ground that itis a charitable institution unless (i) such hospital renders exclusively charitable med-
ical services for which service no bill for service is rendered to, nor any charge is ever made to the
patient or (ii) the party alleging such negligence or other tort was accepted as a patient by such insti-
tution under an express written agreement executed by the hospital and delivered at the time of admis-
sion to the patient or the person admitting such patient providing that all medical services furnished
such patient are to be supplied on a charitable basis without financial liability to the patient. However,
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notwithstanding the provisions of § 8.01-581.15 a hospital which is exempt from taxation pursuant to §
501(c) (3) of Title 26 of the United States Code (Internal Revenue Code of 1954) and which is insured
against liability for negligence or other tort in an amount not less than $500,000 for each occurrence
shall not be liable for damage in excess of the limits of such insurance, or in actions for medical mal-
practice pursuant to Chapter 21.1 (§ 8.01-581.1 et seq.) for damages in excess of the amount set forth
in § 8.01-581.15.

Code 1950, § 8-629.2; 1974, c. 552; 1976, c. 765; 1977, c. 617; 1983, c. 496; 1986, cc. 389, 454;
2000, c. 464.

§ 8.01-38.1. Limitation on recovery of punitive damages.

In any action accruing on or after July 1, 1988, including an action for medical malpractice under
Chapter 21.1 (§ 8.01-581.1 et seq.), the total amount awarded for punitive damages against all defend-
ants found to be liable shall be determined by the trier of fact. In no event shall the total amount awar-
ded for punitive damages exceed $350,000. The jury shall not be advised of the limitation prescribed
by this section. However, if a jury returns a verdict for punitive damages in excess of the maximum
amount specified in this section, the judge shall reduce the award and enter judgment for such dam-
ages in the maximum amount provided by this section.

1987, c. 255.

§ 8.01-39. Completion or acceptance of work not bar to action against independent contractor for
personal injury, wrongful death or damage to property.

In any civil action in which itis alleged that personal injury, death by wrongful act or damage to prop-
erty has resulted from the negligence of or breach of warranty by an independent contractor, it shall
not be a defense by such contractor to such action that such contractor has completed such work or
that such work has been accepted as satisfactory by the owner of the property upon which the work
was done or by the person hiring such contractor.

Nothing contained herein shall be construed to limit, modify or otherwise affect the provisions of §
8.01-250.

Code 1950, § 8-629.3; 1974, c. 669; 1977, c. 617.

§ 8.01-40. Unauthorized use of name or picture of any person; punitive damages; statute of lim-
itations.

A. Any person whose name, portrait, or picture is used without having first obtained the written con-
sent of such person, or if dead, of the surviving consort and if none, of the next of kin, or if a minor, the
written consent of his or her parent or guardian, for advertising purposes or for the purposes of trade,
such persons may maintain a suit in equity against the person, firm, or corporation so using such per-
son's name, portrait, or picture to prevent and restrain the use thereof; and may also sue and recover
damages for any injuries sustained by reason of such use. And if the defendant shall have knowingly
used such person's name, portrait or picture in such manner as is forbidden or declared to be unlawful
by this chapter, the jury, in its discretion, may award punitive damages.
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B. No action shall be commenced under this section more than 20 years after the death of such per-
son.

Code 1950, § 8-650; 1977, c.617; 2015, c. 710.

§ 8.01-40.1. Action for injury resulting from violation of Computer Crimes Act; limitations.

Any person whose property or person is injured by reason of a violation of the provisions of the Vir-
ginia Computer Crimes Act (§ 18.2-152.1 et seq.) may sue and recover damages as provided in §
18.2-152.12. An action shall be commenced before the earlier of (i) five years after the last actin the
course of conduct constituting a violation of the Computer Crimes Act or (ii) two years after the plaintiff
discovers or reasonably should have discovered the last act in the course of conduct constituting a
violation of the Computer Crimes Act.

1985, c. 92.

§ 8.01-40.2. Unsolicited transmission of advertising materials by facsimile machine.

A. Any person aggrieved by the intentional electronic or telephonic transmission to a facsimile device
of unsolicited advertising material may bring an action against the person responsible for the trans-
mission to enjoin further violations and to recover the greater of (i) actual damages sustained, together
with costs and reasonable attorneys' fees, or (i) $500. Carriers or other companies which provide fac-
simile transmission services shall not be responsible for transmissions of unsolicited advertising
materials by their customers. An action brought pursuant to this section shall be commenced within
two years of the transmission.

B. Any intentional transmission to a facsimile device of any unsolicited advertising material shall be a
violation of the Virginia Consumer Protection Act (§ 59.1-196 et seq.).

1990, c. 246; 2003, c. 800.

§ 8.01-40.3. Unauthorized dissemination, etc., of criminal history record information; civil action.

A. Any person who disseminates, publishes, or maintains or causes to be disseminated, published, or
maintained the criminal history record information as defined in § 9.1-101 of an individual pertaining to
that individual's charge or arrest for a criminal offense and solicits, requests, or accepts money or
other thing of value for removing such criminal history record information shall be liable to the indi-
vidual who is the subject of the information for actual damages or $500, whichever is greater, in addi-
tion to reasonable attorney fees and costs.

B. Nothing in this section shall be construed to impose liability on:

1. An interactive computer service, as defined in 47 U.S.C. § 230(f), for content provided by another
person.

2. Any speech protected by Article |, Section 12 of the Constitution of Virginia.

C. As used in this section, "criminal history record information" means the same as that term is defined
in§9.1-101.

2015, cc. 414, 415.
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§ 8.01-40.4. Civil action for unlawful creation of image of another or unlawful dissemination or sale
of images of another.

A. Any person injured by an individual who engaged in conduct that is prohibited under § 18.2-386.1
or 18.2-386.2, whether or not the individual has been charged with or convicted of the alleged viol-
ation, may sue therefor and recover compensatory damages, punitive damages, and reasonable attor-
ney fees and costs.

B. No action shall be commenced under this section more than two years after the later of (i) the date
of the last act in violation of § 18.2-386.1 or 18.2-386.2, (ii) the date on which such person attained 18
years of age, or (iii) the date on which such person discovered or reasonably should have discovered
the prohibited conduct.

C. Nothing in this section shall be construed to impose liability on an interactive computer service, as
defined in 47 U.S.C. § 230(f), for content provided by another person.

2017, c. 656.

§ 8.01-40.5. Publishing or distributing material harmful to minors on the Internet.
A. For the purposes of this section:

"Interactive computer service" means the same as that term is defined in § 8.01-49.1.

"Material harmful to minors" means any description or representation of nudity, sexual conduct, sexual
excitement, or sadomasochistic abuse when it (i) appeals to the prurient, shameful, or morbid interest
of minors; (ii) is patently offensive to prevailing standards in the adult community as a whole with
respect to what is suitable material for minors; and (iii) is, when taken as a whole, lacking in serious lit-
erary, artistic, political, or scientific value for minors.

"Sexual conduct" means the same as that term is defined in § 18.2-390.

“Substantial portion” means more than 33 and one-third percent of total material on a website that
meets the definition of material harmful to minors.

B. Any commercial entity that knowingly or intentionally publishes or distributes material harmful to
minors on the Internet from a website that contains a substantial portion of such material shall, through
the use of (i) a commercially available database that is regularly used by businesses or governmental
entities for the purpose of age and identity verification or (ii) another commercially reasonable method
of age and identity verification, verify that any person attempting to access such material harmful to
minors is 18 years of age or older.

C. Any commercial entity that violates the provisions of this section shall be subject to civil liability for
damages resulting from a minor's access to such material harmful to a minor and reasonable attorney
fees and costs.

D. Nothing in this section shall be construed to impose an obligation or liability on a provider or user of
an interactive computer service on the Internet.

2023 c. 811.
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§ 8.01-41. Wrongful distraint, attachment.

If property be distrained for any rent not due, or attached for any rent not accruing, or taken under any
attachment sued out without good cause, the owner of such property may, in an action against the
party suing out the warrant of distress or attachment, recover damages for the wrongful distraint,
seizure, or sale.

Code 1950, § 8-651; 1977, c. 617.

§ 8.01-42. Loss or injury to clothing in dyeing, dry cleaning, or laundering.

No person engaged in the business of dyeing, dry cleaning, or laundering wearing apparel, cloth or
other articles, shall be liable, or in any action or suit against him be held liable, for the loss of, or injury
to, any wearing apparel, cloth or other articles delivered to him to be dyed, dry cleaned, or laundered,
in an amount greater than the purchase price minus depreciation of such wearing apparel, cloth or
other articles, unless at the time of the delivery to him of any such wearing apparel, cloth or other art-
icles, the value of the same, and when there is more than one piece or article the value of each piece
or article, be agreed upon and evidenced by a writing stating such value, or separate values when
there is more than one piece or article, signed by him; provided, however, that:

1. Nothing in this section contained shall be construed as requiring of any such person more than the
exercise of such degree of care as is nhow imposed by existing law;

2. In no event shall any such person be held liable in any suit or action involving any such loss or
injury for any sum greater than the damages suffered, and proved, by the plaintiff therein when such
damages would not under the rules of law existing prior to June 18, 1920, exceed the purchase price
minus depreciation of such wearing apparel, cloth, or other article;

3. Nothing in this section shall be construed as interfering with or inhibiting, or impairing the obligation
of, any written contract between any hotel, railroad company, steamboat company or other patron and
any person engaged in the business of dyeing, dry cleaning, or laundering of wearing apparel, cloth or
other article, in relation to such work;

4. No liability shall rest upon or be borne by any hotel for any loss of or damage to wearing apparel,
cloth or other article, the property of any guest of such hotel who shall have delivered, or caused the
same to have been delivered, for dyeing, dry cleaning, or laundering to any person engaged in the
business of dyeing, dry cleaning, or laundering.

5. [Repealed.]
Code 1950, § 8-654; 1977, cc. 192, 617.

§ 8.01-42.1. Civil action for racial, religious, or ethnic harassment, violence or vandalism.

A. An action for injunctive relief or civil damages, or both, shall lie for any person who is subjected to
acts of (i) intimidation or harassment, (ii) violence directed against his person, or (iii) vandalism dir-
ected against his real or personal property, where such acts are motivated by racial, religious, gender,
disability, gender identity, sexual orientation, or ethnic animosity.



B. Any aggrieved party who initiates and prevails in an action authorized by this section shall be
entitled to damages, including punitive damages, and in the discretion of the court to an award of the
cost of the litigation and reasonable attorney fees in an amount to be fixed by the court.

C. The provisions of this section shall not apply to any actions between an employee and his
employer, or between or among employees of the same employer, for damages arising out of incid-
ents occurring in the workplace or arising out of the employee-employer relationship.

D. As used in this section:

"Disability" means a physical or mental impairment that substantially limits one or more of a person's
major life activities.

1988, c. 492; 2020, cc. 746, 1171.

§ 8.01-42.2. Liability of guest for hotel damage.

Any registered guest in a hotel, motel, inn or other place offering to the public transitory lodging or
sleeping accommodations for compensation shall be civilly liable to the innkeeper for all property dam-
age to such accommodation or its furnishings which occurs during the period of such person's occu-
pancy when such damage results (i) from the negligence of the guest or of any person for whom he is
legally responsible or (ii) from the failure of the guest to comply with reasonable rules and regulations
of which he is given actual notice by the innkeeper.

1989, c. 426.

§ 8.01-42.3. Civil action for stalking.

A. A victim has a civil cause of action against an individual who engaged in conduct that is prohibited
under § 18.2-60.3, whether or not the individual has been charged or convicted for the alleged viol-
ation, for the compensatory damages incurred by the victim as a result of that conduct, in addition to
the costs for bringing the action. If compensatory damages are awarded, a victim may also be awar-
ded punitive damages.

B. As used in this section:
"Compensatory damages" includes damages for all of the defendant's acts prohibited by § 18.2-60.3.

"Victim" means a person who, because of the conduct of the defendant that is prohibited under § 18.2-
60.3, was placed in reasonable fear of death, criminal sexual assault, or bodily injury to himself or to a
minor child of whom the person is a parent or legal guardian.

C. No action shall be commenced under this section more than two years after the most recent con-
duct prohibited under § 18.2-60.3.

2001, c. 444.

§ 8.01-42.4. Civil action for trafficking in persons.
A. Any person injured by reason of (i) a violation of clause (iii), (iv), or (v) of § 18.2-48; (ii) a violation of
§ 18.2-348, 18.2-348.1, 18.2-349, 18.2-355, 18.2-356, 18.2-357, 18.2-357.1, or 18.2-368; or (iii) a
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felony violation of § 18.2-346.01 may sue therefor and recover compensatory damages, punitive dam-
ages, and reasonable attorney fees and costs.

B. No action shall be commenced under this section more than seven years after the later of the date
on which such person (i) was no longer subject to the conduct prohibited by clause (iii), (iv), or (v) of §
18.2-48 or § 18.2-348, 18.2-348.1, 18.2-349, 18.2-355, 18.2-356, 18.2-357, 18.2-357.1, or 18.2-368 or
under a felony violation of § 18.2-346.01 or (ii) attained 18 years of age.

C. The provisions of this section shall apply whether or not an individual has been charged with or
convicted of any of the alleged violations listed in subsection A.

2016, cc. 557, 668; 2019, c. 458; 2021, Sp. Sess. |, c. 188; 2023, c. 385.

§ 8.01-42.5. Civil action for female genital mutilation.

A. Any person injured by an individual who engaged in conduct that is prohibited under § 18.2-51.7,
whether or not the individual has been charged with or convicted of the alleged violation, may sue
therefor and recover compensatory damages, punitive damages, and reasonable attorney fees and
costs.

B. No action shall be commenced under this section more than 10 years after the later of (i) the date of
the last act in violation of § 18.2-51.7 or (ii) the date on which such person attained 18 years of age.

2017, c. 667.

§ 8.01-43. Action against parent for damage to public property by minor.

The Commonwealth, acting through the officers having charge of the public property involved, or the
governing body of a county, city, town, or other political subdivision, or a school board may institute an
action and recover from the parents or either of them of any minor living with such parents or either of
them for damages suffered by reason of the willful or malicious destruction of, or damage to, public
property by such minor. No more than $2,500 may be recovered from such parents or either of them as
a result of any incident or occurrence on which such action is based.

Code 1950, § 8-654.1; 1960, c. 132; 1972, c. 825; 1977, c. 617; 1983, c. 330; 1987, c. 193; 1994, cc.
508, 552; 1996, c. 698.

§ 8.01-44. Action against parent for damage to private property by minor.

The owner of any property may institute an action and recover from the parents, or either of them, of
any minor living with such parents, or either of them, for damages suffered by reason of the willful or
malicious destruction of, or damage to, such property by such minor. No more than $2,500 may be
recovered from such parents, or either of them, as a result of any incident or occurrence on which such
action is based. Any recovery from the parent or parents of such minor shall not preclude full recovery
from such minor except to the amount of the recovery from such parent or parents. The provisions of
this statute shall be in addition to, and notin lieu of, any other law imposing upon a parent liability for
the acts of his minor child.
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Code 1950, § 8-654.1:1; 1966, c. 532; 1972, c. 825; 1977, c. 617; 1984, c. 48; 1987, c. 193; 1994, cc.
508, 552; 1996, c. 698.

§ 8.01-44.1. Immunity from civil liability of members of certain committees, etc.

Every member of any committee, board, group, commission, or other entity established pursuant to fed-
eral or state law or regulation which functions to authorize, review, evaluate, or make recom-
mendations on the nature, conduct, activities, or procedures involved in or related to programs or
research protocols conducted under the supervision of members of the faculty or staff of any hospital
or institution of higher education, including but not limited to the design or conduct of experiments
involving human subjects, shall be immune from civil liability for any act, decision, omission, or utter-
ance done or made in performance of such duties as a member of such committee, board, group, com-
mission, or other entity, unless such act, decision, omission, or utterance is done or made in bad faith
or with malicious intent or unless the member, when acting to authorize the nature, conduct, activities,
or procedures involved in or related to a program or research protocol, knows or reasonably should
know that the program or research protocol is being or will be conducted in violation of Chapter 5.1 (§
32.1-162.16 et seq.) of Title 32.1. However, the immunity created herein shall not apply to those per-
sons engaged in the actual conduct of the programs or research protocols.

1980, c.479; 1981, c. 40; 1992, c. 603.

§ 8.01-44.2. Action against physician for vaccine-related injury or death.

In any case where a person could file or could have filed a petition for compensation pursuant to Sub-
title 2 of Title XXI of the Public Health Services Act of the United States (42 U.S.C. § 300aa-10 et seq.)
for the vaccine-related injury or death associated with the administration of a vaccine in the Com-
monwealth by or under the supervision of a physician licensed to practice medicine in Virginia, no
civil action shall lie against such physician, or any person administering such vaccine on behalf of
such physician for injury or death resulting from an adverse reaction to such vaccine, except where
such injury or death was caused by gross negligence of the physician, his agents or employees, in the
administration of such vaccine.

1987, c. 664.

§ 8.01-44.3. Divulgence of communications by qualified interpreters and communications assist-
ants.

If the content of any communication which is facilitated for compensation in the professional capacity
of a qualified interpreter, as defined in § 51.5-113, or in the professional capacity of any com-
munications assistant employed by the statewide dual party relay service established under Article 5
(§ 56-484.4 et seq.) of Chapter 15 of Title 56, is divulged by such interpreter or assistant, any such
party to the communication aggrieved by such divulgence may recover from such interpreter or assist-
ant the greater of (i) actual damages sustained, together with costs and reasonable attorneys' fees, or
(ii) $100. No such recovery shall be permitted if the interpreter or assistant and the parties to the com-
munication have agreed that the interpreter or assistant may divulge the content of the communication.

1992, c. 614.
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§ 8.01-44.4. Action for shoplifting and employee theft.

A. A merchant may recover a civil judgment against any adult or emancipated minor who shoplifts
from that merchant for two times the unpaid retail value of the merchandise, but in no event an amount
less than $50. However, if the merchant recovers the merchandise in merchantable condition, he shall
be entitled to liquidated damages of no more than $350.

B. A merchant may recover a civil judgment against any person who commits employee theft for two
times the unpaid retail value of the merchandise, but in no event an amount less than $50. However, if
the merchant recovers the merchandise in merchantable condition, he shall be entitled to liquidated
damages of no more than $350.

C. The prevailing party in any action brought pursuant to this section shall be entitled to reasonable
attorneys' fees and costs not to exceed $150.

D. A conviction of or a plea of guilty to a violation of any other statute is not a prerequisite to com-
mencement of a civil action pursuant to this section or enforcement of a judgment. No action may be
initiated under this section during the pendency of a criminal prosecution based on the same alleg-
ations of fact; however the initiation of any criminal action against the perpetrator for the alleged
offense under § 18.2-95, 18.2-96, 18.2-102.1, or 18.2-103 or any other criminal offense defined under
subsection F does not preclude a merchant from initiating or maintaining an action under this section
once the prosecution has been concluded. A merchant may not recover more than the retail value of
the merchandise, or more than the unpaid retail value of the merchandise if the merchandise is not
recovered in a merchantable condition, for the same loss if both criminal and civil actions are initiated.
However, nothing herein shall preclude a merchant from recovering damages in excess of the retail
value of the merchandise, or the unpaid retail value of the merchandise if the merchandise is not
recovered in a merchantable condition, if a criminal action is initiated. Nothing herein shall preclude a
merchant from nonsuiting the civil action brought pursuant to this section and proceeding criminally
under § 18.2-95, 18.2-96, 18.2-102.1, or 18.2-103 or any other criminal offense defined under sub-
section F.

E. Prior to the commencement of any action under this section, a merchant may demand, in writing,
that an individual who may be civilly liable under this section make appropriate payment to the mer-
chant in consideration for the merchant's agreement not to commence any legal action under this sec-
tion.

F. For purposes of this section:

"Employee theft" means the removal of any merchandise or cash from the premises of the merchant's
establishment or the concealment of any merchandise or cash by a person employed by a merchant
without the consent of the merchant and with the purpose or intent of appropriating the merchandise or
cash to the employee's own or another's use without full payment.

"Shoplift" means any one or more of the following acts committed by a person without the consent of
the merchant and with the purpose or intent of appropriating merchandise to that person's own or
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another's use without payment, obtaining merchandise at less than its stated sales price, or otherwise
depriving a merchant of all or any part of the value or use of merchandise: (i) removing any mer-
chandise from the premises of the merchant's establishment; (ii) concealing any merchandise; (iii) sub-
stituting, altering, removing, or disfiguring any label or price tag; (iv) transferring any merchandise from
a container in which that merchandise is displayed or packaged to any other container; (v) disarming
any alarm tag attached to any merchandise; or (vi) obtaining or attempting to obtain possession of any
merchandise by charging that merchandise to another person without the authority of that person or by
charging that merchandise to a fictitious person.

1992, c. 721; 2005, cc. 142, 234; 2012, c. 526.

§ 8.01-44.5. Punitive damages for persons injured by intoxicated drivers.

In any action for personal injury or death arising from the operation of a motor vehicle, engine or train,
the finder of fact may, in its discretion, award punitive damages to the plaintiff if the evidence proves
that the defendant acted with malice toward the plaintiff or the defendant's conduct was so willful or
wanton as to show a conscious disregard for the rights of others.

A defendant's conduct shall be deemed sufficiently willful or wanton as to show a conscious disregard
for the rights of others when the evidence proves that (i) when the incident causing the injury or death
occurred, the defendant had a blood alcohol concentration of 0.15 percent or more by weight by
volume or 0.15 grams or more per 210 liters of breath; (ii) at the time the defendant began drinking
alcohol, or during the time he was drinking alcohol, he knew or should have known that his ability to
operate a motor vehicle, engine or train would be impaired, or when he was operating a motor vehicle
he knew or should have known that his ability to operate a motor vehicle was impaired; and (iii) the
defendant's intoxication was a proximate cause of the injury to or death of the plaintiff. For the pur-
poses of clause (i), it shall be rebuttably presumed that the blood alcohol concentration at the time of
the incident causing injury or death was at least as high as the test result as shown in a certificate
issued pursuant to § 18.2-268.9, in a certificate of analysis for a blood test administered pursuantto §
18.2-268.7, provided that the test was administered in accordance with the provisions of §§ 18.2-268.1
through 18.2-268.12, or in a certificate of analysis for a test performed by the Department of Forensic
Science on whole blood drawn pursuant to a search warrant, provided that the test was administered
in accordance with the provisions of §§ 18.2-268.5, 18.2-268.6, and 18.2-268.7. In addition to any
other forms of proof, a party may submit a copy of a certificate issued pursuantto § 18.2-268.9, a cer-
tificate of analysis for a blood test administered pursuant to § 18.2-268.7, or a certificate of analysis for
a test performed by the Department of Forensic Science on whole blood drawn pursuant to a search
warrant, which shall be prima facie evidence of the facts contained therein and compliance with the
applicable provisions of §§ 18.2-268.1 through 18.2-268.12. For the purposes of clause (ii), it shall be
rebuttably presumed that the defendant who has consumed alcohol knew or should have known that
his ability to operate a motor vehicle, engine, or train was or would be impaired by such consumption
of alcohol.
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However, when a defendant has unreasonably refused to submit to a test of his blood alcohol content
as required by § 18.2-268.2, a defendant's conduct shall be deemed sufficiently willful or wanton as to
show a conscious disregard for the rights of others when the evidence proves that (a) when the incid-
ent causing the injury or death occurred the defendant was intoxicated, which may be established by
evidence concerning the conduct or condition of the defendant; (b) at the time the defendant began
drinking alcohol, during the time he was drinking alcohol, or when he was operating a motor vehicle,
he knew or should have known that his ability to operate a motor vehicle was impaired; and (c) the
defendant's intoxication was a proximate cause of the injury to the plaintiff or death of the plaintiff's
decedent. In addition to any other forms of proof, a party may submit a certified copy of a court's
determination of unreasonable refusal pursuant to § 18.2-268.3, which shall be prima facie evidence
that the defendant unreasonably refused to submit to the test. For the purposes of clause (b), it shall
be rebuttably presumed that the defendant who has consumed alcohol knew or should have known
that his ability to operate a motor vehicle, engine, or train was or would be impaired by such con-
sumption of alcohol.

Evidence of similar conduct by the same defendant subsequent to the date of the personal injury or
death arising from the operation of a motor vehicle, engine, or train shall be admissible at trial for con-
sideration by the jury or other finder of fact for the limited purpose of determining what amount of pun-
itive damages may be appropriate to deter the defendant and others from similar future action.

1994, c. 570; 1998, c. 722; 1999, c. 324; 2002, c. 879; 2013, c. 636; 2015, c. 710; 2016, cc. 510, 624;
2017, cc. 623, 671.

§ 8.01-44.6. Action for injury to cemetery property.

The owner or operator of a cemetery company may bring an action to recover damages sustained,
together with costs and reasonable attorneys' fees, against any person who willfully or maliciously des-
troys, mutilates, defaces, injures, or removes any tomb, monument, gravestone, or other structure
placed within any cemetery, graveyard, or place of burial, or within any lot belonging to any memorial
or monumental association, or any fence, railing, or other work for the protection or ornament of any
tomb, monument, gravestone, or other structure aforesaid, or of any cemetery lot within any cemetery.
The cemetery owner or operator may recover, as part of damages sustained, the cost of repair or
replacement of damaged property, including any labor costs, regardless of whether the property dam-
aged is owned by the cemetery or by another person.

2004, c. 203.

§ 8.01-44.7. Action for tampering with metering device and diverting service.

Any provider of services that have been tampered with or diverted in violation of § 18.2-163 may seek
both injunctive and equitable relief, and an award of damages, including reasonable attorney fees and
costs. In addition to any other remedy provided by law, the party aggrieved may recover an award of
actual damages or $500 whichever is greater for each action.

2006, c. 350.
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Article 4 - DEFAMATION

§ 8.01-45. Action for insulting words.
All words shall be actionable which from their usual construction and common acceptance are con-
strued as insults and tend to violence and breach of the peace.

Code 1950, § 8-630; 1977, c. 617.

§ 8.01-46. Justification and mitigation of damages.

In any action for defamation, the defendant may justify by alleging and proving that the words spoken
or written were true, and, after notice in writing of his intention to do so, given to the plaintiff at the time
of, or for, pleading to such action, may give in evidence, in mitigation of damages, that he made or
offered an apology to the plaintiff for such defamation before the commencement of the action, or as
soon afterwards as he had an opportunity of doing so in case the action shall have been commenced
before there was an opportunity of making or offering such apology.

Code 1950, § 8-631; 1977, c. 617.

§ 8.01-46.1. Disclosure of employment-related information; presumptions; causes of action; defin-
itions.

A. Any employer who, upon request by a person's prospective or current employer, furnishes inform-
ation about that person's professional conduct, reasons for separation or job performance, including,
but not limited to, information contained in any written performance evaluations, shall be immune from
civil liability for furnishing such information, provided that the employer is not acting in bad faith. An
employer shall be presumed to be acting in good faith. The presumption of good faith shall be rebutted
if itis shown by clear and convincing evidence that the employer disclosed such information with
knowledge that it was false, or with reckless disregard for whether it is false or not, or with the intent to
deliberately mislead.

B. In a civil action brought against an employer for disclosing the information described in subsection
A, if the trier of fact determines the employer acted in bad faith, punitive damages may be awarded, as
provided by § 8.01-38.1.

C. As used in this section, the following words and phrases shall have the following meanings:
"Employee" means any person, paid or unpaid, in the service of an employer.

"Employer" means any person, firm or corporation, including the Commonwealth of Virginia and its
political subdivisions, and their agents, who has one or more employees or individuals performing ser-
vices under any contract of hire or service, express or implied, oral or written.

"Information" includes, but is not limited to, facts, data and opinions.

"Job performance" includes, but is not limited to, ability, attendance, awards, demotions, duties, effort,
evaluations, knowledge, skills, promotions, productivity and disciplinary actions.
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"Professional conduct" includes, but is not limited to, the ethical standards which govern the
employee's profession, or lawful conduct which is expected of the employee by the employer.

"Prospective employer" means any employer who is considering a person for employment.
2000, c. 1005.

§ 8.01-46.2. Civil action for dissemination of intimate images to another; penalty.
A. As used in this section:

"Electronic communication device" means the same as that term is defined in § 18.2-190.1.

"Intimate image" means a photograph, film, video, recording, digital picture, or other visual repro-
duction of a person 18 years of age or older who is in a state of undress so as to expose the human
male or female genitals.

B. Any person 18 years of age or older who knowingly transmits an intimate image by computer or
other electronic means to the computer or electronic communication device of another person 18
years of age or older when such other person has not consented to the use of his computer or elec-
tronic communication device for the receipt of such material or has expressly forbidden the receipt of
such material shall be considered a trespass and shall be liable to the recipient of the intimate image
for actual damages or $500, whichever is greater, in addition to reasonable attorney fees and costs.
The court may also enjoin and restrain the defendant from committing such further acts.

The remedies provided by this section are cumulative and shall not be construed as restricting a rem-
edy that is available under any other law.

C. The provisions of this section shall not apply to (i) any Internet service provider, mobile data pro-
vider, or operator of an online or mobile application, to the extent that such entity is transmitting, rout-
ing, or providing connections for electronic communications initiated by or at the direction of another;
(ii) any service that transmits an intimate image, including an on-demand, subscription, or advertising-
supported service; (iii) a health care provider as defined in § 8.01-581.1 that transmits an intimate
image for a legitimate medical purpose; or (iv) any transmission of commercial electronic mail as
defined in § 18.2-152.2.

D. Venue for an action under this section may lie in the jurisdiction where the intimate image is trans-
mitted from or where the intimate image is received or possessed by the plaintiff.

2022, c. 523.

§ 8.01-47. Immunity of persons investigating or reporting certain incidents at schools.

In addition to any other immunity he may have, any person who, in good faith with reasonable cause
and without malice, acts to report, investigate, or cause any investigation to be made into the activities
of any student or students or any other person or persons as they relate to conduct involving bomb
threats, firebombs, explosive materials, or other similar devices as described in subdivisions A 6 and
7 of § 22.1-279.3:1, alcohol or drug use or abuse in or related to the school or institution or in con-
nection with any school or institution activity, or information that an individual poses any credible
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danger of serious bodily injury or death to one or more students, school personnel, or others on school
property shall be immune from all civil liability that might otherwise be incurred or imposed as the res-
ult of the making of such a report, investigation, or disclosure.

Code 1950, § 8-631.1; 1972, c. 762; 1977, c. 617; 1982, c. 259; 1988, c. 159; 1995, c. 759; 2000, c. 79;
2001, cc. 688, 820; 2003, c. 954; 2013, c. 665; 2022, cc. 793, 794.

§ 8.01-48. Mitigation in actions against newspapers, etc.

In any civil action against the publisher, owner, editor, reporter or employee of any newspaper,
magazine or periodical under § 8.01-45, or for libel or defamation, because of any article, statement or
other matter contained in any such newspaper, magazine or periodical, the defendant, whether pun-
itive damages be sought or not, may introduce in evidence in mitigation of general and punitive dam-
ages, or either, but not of actual pecuniary damages, all the circumstances of the publication,
including the source of the information, its character as affording reasonable ground of reliance, any
prior publication elsewhere of similar purport, the lack of negligence or malice on the part of the
defendant, the good faith of the defendant in such publication, or that apology or retraction, if any, was
made with reasonable promptness and fairness; provided that the defendant may introduce in evid-
ence only such circumstances and to the extent set forth in his or its grounds of defense.

Code 1950, § 8-632; 1954, c. 333; 1977, c. 617.

§ 8.01-49. Defamatory statements in radio and television broadcasts.

The owner, licensee or operator of a radio and television broadcasting station or network of stations,
and the agents or employees of any such owner, licensee or operator, shall not be liable for any dam-
ages for any defamatory statement published or uttered in or as a part of any such broadcast, by one
other than such owner, licensee or operator, or agent or employee thereof, unless it shall be alleged
and proved by the complaining party, that such owner, licensee, operator, such agent or employee,
failed to exercise due care to prevent the publication or utterance of such statement in such broadcast;
provided, however, that in no event shall any owner, licensee or operator, or the agents or employees
of any such owner, licensee or operator of such a station or network of stations be held liable for dam-
ages for any defamatory statement broadcast over the facilities of such station or network by or on
behalf of any candidate for public office.

Code 1950, § 8-632.1; 1977, c. 617.

§ 8.01-49.1. Liability for defamatory material on the Internet.

A. No provider or user of an interactive computer service on the Internet shall be treated as the pub-
lisher or speaker of any information provided to it by another information content provider. No provider
or user of an interactive computer service shall be liable for (i) any action voluntarily taken by itin
good faith to restrict access to, or availability of, material that the provider or user considers to be
obscene, lewd, lascivious, excessively violent, harassing, or intended to incite hatred on the basis of
race, religious conviction, gender, disability, gender identity, sexual orientation, color, or national ori-
gin, whether or not such material is constitutionally protected, or (ii) any action taken to enable, or
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make available to information content providers or others, the technical means to restrict access to
information provided by another information content provider.

B. As used in this section:

"Disability" means a physical or mental impairment that substantially limits one or more of a person's
major life activities.

"Information content provider" means any person or entity that is responsible, in whole or in part, for
the creation or development of information provided through the Internet or any other interactive com-
puter service.

"Interactive computer service" means any information service, system, or access software provider
that provides or enables computer access by multiple users to a computer server, including spe-
cifically a service or system that provides access to the Internet and such systems operated or ser-
vices offered by libraries or educational institutions.

"Internet" means the international computer network of interoperable packet-switched data networks.

2000, c. 930; 2020, cc. 746, 1171.
Article 5 - DEATH BY WRONGFUL ACT

§ 8.01-50. Action for death by wrongful act; how and when to be brought.

A. Whenever the death of a person shall be caused by the wrongful act, neglect, or default of any per-
son or corporation, or of any ship or vessel, and the act, neglect, or default is such as would, if death
had not ensued, have entitled the party injured to maintain an action, or to proceed in rem against
such ship or vessel or in personam against the owners thereof or those having control of her, and to
recover damages in respect thereof, then, and in every such case, the person who, or corporation or
ship or vessel which, would have been liable, if death had not ensued, shall be liable to an action for
damages, or, if a ship or vessel, to a libel in rem, and her owners or those responsible for her acts or
defaults or negligence to a libel in personam, notwithstanding the death of the person injured, and
although the death shall have been caused under such circumstances, as amountin law to a felony.

B. Whenever a fetal death, as defined in § 32.1-249, is caused by the wrongful act, neglect, or default
of any person, ship, vessel, or corporation, the natural mother of the fetus may bring an action pur-
suant to this section against such tortfeasor. Nothing in this section shall be construed to create a
cause of action for a fetal death against the natural mother of the fetus.

C. Every such action under subsection A shall be brought by and in the name of the personal rep-
resentative of such deceased person. Actions for fetal death under subsection B shall be brought by
and in the name of the natural mother; provided, however, if the natural mother dies, or is or becomes
a person under a disability as defined in § 8.01-2, such action may be initiated or maintained by the
administrator of the natural mother's estate, her guardian, or her personal representative qualified to
bring such action. In an action for fetal death under subsection B brought under Chapter 21.1 (§ 8.01-
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581.1 et seq.) where the wrongful act that resulted in a fetal death also resulted in the death of another
fetus of the natural mother or in the death or injury of the natural mother, recovery for all damages sus-
tained as a result of such wrongful act shall not exceed the limitations on the total amount recoverable
for a single patient for any injury under § 8.01-581.15. The person bringing an action under subsection
B shall have the power to compromise a claim pursuant to § 8.01-55 and any damages recovered
shall be distributed pursuant to this article. Every such action under this section shall be brought
within the time limits specified in § 8.01-244.

D. If the deceased person was an infant who was in the custody of a parent pursuant to an order of
court or written agreement with the other parent, administration shall be granted first to the parent hav-
ing custody; however, that parent may waive his right to qualify in favor of any other person des-
ignated by him. If no such parent or his designee applies for administration within 30 days from the
death of the infant, administration shall be granted as in other cases.

E. For purposes of this section, "natural mother" means the woman carrying the child.
Code 1950, § 8-633; 1958, ¢. 470; 1977,c. 617; 1981, c. 115; 2012, c. 725.

§ 8.01-50.1. Certification of expert withess opinion at time of service of process.

Every motion for judgment, counter claim, or third party claim in any action pursuant to § 8.01-50 for
wrongful death against a health care provider, at the time the plaintiff requests service of process upon
a defendant, or requests a defendant to accept service of process, shall be deemed a certification that
the plaintiff has obtained from an expert witness whom the plaintiff reasonably believes would qualify
as an expert witness pursuant to subsection A of § 8.01-581.20 a written opinion signed by the expert
witness that, based upon a reasonable understanding of the facts, the defendant for whom service of
process has been requested deviated from the applicable standard of care and the deviation was a
proximate cause of the injuries claimed. This certification is not necessary if the plaintiff, in good faith,
alleges in his wrongful death action a medical malpractice theory of liability where expert testimony is
unnecessary because the alleged act of negligence clearly lies within the range of the jury's common
knowledge and experience.

The certifying expert shall not be required to be an expert expected to testify at trial nor shall any
defendant be entitled to discover the identity or qualifications of the certifying expert or the nature of
the certifying expert's opinions. Should the certifying expert be identified as an expert expected to
testify at trial, the opinions and bases therefor shall be discoverable pursuant to Rule 4:1 of the Rules
of Supreme Court of Virginia with the exception of the expert's status as a certifying expert.

Upon written request of any defendant, the plaintiff shall, within 10 business days after receipt of such
request, provide the defendant with a certification form which affirms that the plaintiff had obtained the
necessary certifying expert opinion at the time service was requested or affirms that the plaintiff did not
need to obtain a certifying expert opinion. The court, upon good cause shown, may conduct an in cam-
era review of the certifying expert opinion obtained by the plaintiff as the court may deem appropriate.
If the plaintiff did not obtain a necessary certifying expert opinion at the time the plaintiff requested
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service of process on a defendant, the court shall impose sanctions according to the provisions of §
8.01-271.1 and may dismiss the case with prejudice.

2005, cc. 649, 692; 2007, c. 489; 2013, cc. 65, 610.

§ 8.01-51. No action when deceased has compromised claim.
No action shall be maintained by the personal representative of one who, after injury, has com-
promised for such injury and accepted satisfaction therefor previous to his death.

Code 1950, § 8-635; 1977, c. 617.

§ 8.01-52. Amount of damages.

The jury or the court, as the case may be, in any such action under § 8.01-50 may award such dam-
ages as to it may seem fair and just. The verdict or judgment of the court trying the case without a jury
shall include, but may not be limited to, damages for the following:

1. Sorrow, mental anguish, and solace which may include society, companionship, comfort, guidance,
kindly offices and advice of the decedent;

2. Compensation for reasonably expected loss of (i) income of the decedent and (ii) services, pro-
tection, care and assistance provided by the decedent;

3. Expenses for the care, treatment and hospitalization of the decedent incident to the injury resulting
in death;

4. Reasonable funeral expenses; and

5. Punitive damages may be recovered for willful or wanton conduct, or such recklessness as evinces
a conscious disregard for the safety of others.

Damages recoverable under 3, 4 and 5 above shall be specifically stated by the jury or the court, as
the case may be. Damages recoverable under 3 and 4 above shall be apportioned among the cred-
itors who rendered such services, as their respective interests may appear. Competent expert testi-
mony shall be admissible in proving damages recoverable under 2 above.

The court shall apportion the costs of the action as it shall deem proper.
Code 1950, § 8-636.1; 1974, c. 444; 1977, cc. 460, 617; 1982, c. 441.

§ 8.01-52.1. Admissibility of expressions of sympathy.

In any wrongful death action brought pursuant to § 8.01-50 against a health care provider, or in any
arbitration or medical malpractice review panel proceeding related to such wrongful death action, the
portion of statements, writings, affirmations, benevolent conduct, or benevolent gestures expressing
sympathy, commiseration, condolence, compassion, or a general sense of benevolence, together with
apologies that are made by a health care provider or an agent of a health care provider to a relative of
the patient, or a representative of the patient about the death of the patient as a result of the unanti-
cipated outcome of health care, shall be inadmissible as evidence of an admission of liability or as
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evidence of an admission against interest. A statement of fault that is part of or in addition to any of the
above shall not be made inadmissible by this section.

For purposes of this section, unless the context otherwise requires:
"Health care" has the same definition as provided in § 8.01-581.1.
"Health care provider" has the same definition as provided in § 8.01-581.1.

"Relative" means a decedent's spouse, parent, grandparent, stepfather, stepmother, child, grandchild,
brother, sister, half-brother, half-sister, or spouse's parents. In addition, "relative" includes any person
who had a family-type relationship with the decedent.

"Representative" means a legal guardian, attorney, person designated to make decisions on behalf of
a patient under a medical power of attorney, or any person recognized in law or custom as a patient's
agent.

"Unanticipated outcome" means the outcome of the delivery of health care that differs from an expec-
ted result.

2005, cc. 649, 692; 2009, c. 414.

§ 8.01-53. Class and beneficiaries; when determined.

A. The damages awarded pursuant to § 8.01-52 shall be distributed as specified under § 8.01-54 to (i)
the surviving spouse, children of the deceased and children of any deceased child of the deceased,
and, only if there is a surviving spouse, children of the deceased, or children of any deceased child of
the deceased, the parents of the decedent if any of such parents, within 12 months prior to the
decedent's death, regularly received support or regularly received services from the decedent for
necessaries, including living expenses, food, shelter, health care expenses, or in-home assistance or
care, or (ii) if there is no surviving spouse, children of the deceased, or children of any deceased child
of the deceased, then to the parents, brothers and sisters of the deceased, and to any other relative
who is primarily dependent on the decedent for support or services and is also a member of the same
household as the decedent or (iii) if the decedent has left both surviving spouse and parent or parents,
but no child or grandchild, the award shall be distributed to the surviving spouse and such parent or
parents or (iv) if there are survivors under clause (i) or clause (iii), the award shall be distributed to
those beneficiaries and to any other relative who is primarily dependent on the decedent for support or
services and is also a member of the same household as the decedent or (v) if no survivors exist
under clause (i), (ii), (iii), or (iv), the award shall be distributed in the course of descents as provided for
in § 64.2-200. Provided, however, no parent whose parental rights and responsibilities have been ter-
minated by a court of competent jurisdiction or pursuant to a permanent entrustment agreement with a
child welfare agency shall be eligible as a beneficiary under this section. For purposes of this section,
a relative is any person related to the decedent by blood, marriage, or adoption and also includes a
stepchild of the decedent.
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B. The class and beneficiaries thereof eligible to receive such distribution shall be fixed (i) at the time
the verdict is entered if the jury makes the specification, or (ii) at the time the judgment is rendered if
the court specifies the distribution.

C. A beneficiary may renounce his interest in any claim brought pursuant to § 8.01-50 and, in such
event, the damages shall be distributed to the beneficiaries in the same class as the renouncing bene-
ficiary or, if there are none, to the beneficiaries in any subsequent class in the order of priority set forth
in subsection A.

Code 1950, §§ 8-636.1, 8-638; 1954, c. 333; 1973, c. 401; 1974, c. 444; 1977, cc. 460, 617; 1979, c.
356; 1992, c. 74; 1994, c. 515; 2003, c. 632; 2019, cc. 47, 328; 2021, Sp. Sess. |, c. 488.

§ 8.01-54. Judgment to distribute recovery when verdict fails to do so.

A. The verdict may and the judgment of the court shall in all cases specify the amount or the pro-
portion to be received by each of the beneficiaries, if there be any. No verdict shall be set aside for fail-
ure to make such specification.

B. If either party shall so request the case shall be submitted to the jury with instructions to specify the
distribution of the award, if any. If the jury be unable to agree upon or fail to make such distribution, the
court shall specify the distribution and enter judgment accordingly. For the purpose of distribution the
court may hear additional evidence.

C. The amount recovered in any such action shall be paid to the personal representative who shall
first pay the costs and reasonable attorney's fees and then distribute the amount specifically allocated
to the payment of hospital, medical, and funeral expenses. The remainder of the amount recovered
shall thereafter be distributed by the personal representative, as specified in subsections A and B
above, to the beneficiaries set forth in § 8.01-53; provided that any distribution made to any such bene-
ficiaries shall be free from all debts and liabilities of the decedent. If there be no such beneficiaries, the
amount so recovered shall be assets in the hands of the personal representative to be disposed of
according to law.

Code 1950, § 8-638; 1954, c. 333; 1973, ¢. 401; 1977, c. 617.

§ 8.01-55. Compromise of claim for death by wrongful act.

The personal representative of the deceased may compromise any claim to damages arising under or
by virtue of § 8.01-50, including claims under the provision of a liability insurance policy, before or
after an action is brought, with the approval of the court in which the action was brought, or if an action
has not been brought, with the consent of any circuit court. Such approval may be applied for on peti-
tion to such court, by the personal representative, or by any potential defendant, or by any interested
insurance carrier. If a potential defendant or any insurance carrier petitions the court for approval, the
personal representative shall be made a party to the proceeding. The petition shall state the com-
promise, its terms and the reason therefor. The court shall require the convening of the parties in
interest in person or by their authorized representative, but it shall not be necessary to convene grand-
children whose living parents are made parties to the proceeding. The parties in interest shall be
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deemed to be convened if each such party (i) endorses the order by which the court approves the com-
promise or (ii) is given notice of the hearing and proposed compromise as provided in § 8.01-296 if a
resident of the Commonwealth or as provided in § 8.01-320 if a nonresident, or is otherwise given
reasonable notice of the hearing and proposed compromise as may be required by the court.

If the court approves the compromise, and the parties in interest do not agree upon the distribution to
be made of what has been or may be received by the personal representative under such com-
promise, or if any of them are incapable of making a valid agreement, the court shall direct such dis-
tribution as a jury might direct under § 8.01-52 as to damages awarded by them. In other respects,
what is received by the personal representative under the compromise shall be treated as if recovered
by him in an action under § 8.01-52.

Code 1950, § 8-639; 1960, cc. 35, 587; 1977, c. 617; 1981, c. 286; 1991, c. 97; 1995, c. 366.

§ 8.01-56. When right of action not to determine nor action to abate.

The right of action under § 8.01-50 shall not determine, nor the action, when brought, abate by the
death, dissolution, or other termination of a defendant; and when a person who has brought an action
for personal injury dies pending the action, such action may be revived in the name of his personal rep-
resentative. If death resulted from the injury for which the action was originally brought, a motion for
judgment and other pleadings shall be amended so as to conform to an action under § 8.01-50, and
the case proceeded with as if the action had been brought under such section. In such cases, how-
ever, there shall be but one recovery for the same injury.

Code 1950, § 8-640; 1954, c. 333; 1977, c. 617.
Article 6 - INJURIES TO RAILROAD EMPLOYEES

§ 8.01-57. Liability of railroads for injury to certain employees.

Every common carrier by railroad engaged in intrastate commerce shall be liable in damages to any of
its employees suffering injury while employed by such carrier or, in the case of the death of any such
employee, to his personal representative, for such injury or death, resulting in whole or in part from the
wrongful act or neglect of any of its officers, agents, servants, or employees, or by reason of any
defect, or insufficiency due to its neglectin its cars, engines, appliances, machinery, track, roadbed,
works, boats, wharves or other equipment, except when such employee is injured while engaged in
interstate commerce, and except when such employee is injured in the course of his regular employ-
ment and such regular employment does not expose such employee to the hazards incident to the
maintenance, use and operation of such railroad. If the action be for the death of an employee, §§
8.01-50 through 8.01-56 shall apply thereto.

Code 1950, § 8-641; 1954, c. 614; 1977, c. 617.

§ 8.01-58. Contributory negligence no bar to recovery; violation of safety appliance acts.
In all actions brought against any such common carrier to recover damages for personal injuries to
any employee or when such injuries have resulted in his death, the fact that such employee may have
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been guilty of contributory negligence shall not bar a recovery, but the damages shall be diminished
by the jury in proportion to the amount of negligence attributable to such employee; and no such
employee, who may be injured or killed, shall be held to have been guilty of contributory negligence in
any case when the violation by such common carrier of any statute enacted for the safety of employ-
ees contributed to the injury or death of such employee.

Code 1950, § 8-642; 1954, c. 614; 1977, c. 617.

§ 8.01-59. Assumption of risk; violation of safety appliance acts.

In any action brought against any common carrier, under or by virtue of § 8.01-57, to recover damages
for injuries to, or death of, any of its employees, the knowledge of any employee injured or killed of the
defective or unsafe character or condition of any machinery, ways, appliances, or structures of such
carrier shall not of itself be a bar to recovery for an injury or death caused thereby, nor shall such
employee be held to have assumed the risk of his employment in any case in which the violation by
such common carrier of any statute enacted for the safety of employees contributed to the injury, or
death of such employee.

Code 1950, § 8-643; 1977, c. 617.

§ 8.01-60. Contracts exempting from liability void; set-off of insurance.

Any contract, rule, regulation or device whatsoever the purpose or intent of which shall be to enable
any common carrier to exempt itself from any liability created by § 8.01-57, shall to that extent be void;
butin any action brought against any such common carrier under or by virtue of such section, such
common carrier may set off therein any sum it has contributed or paid to any insurance, relief, benefit
or indemnity company that may have been paid to the injured employee or the person entitled thereto
on account of the injury or death for which such action was brought.

Code 1950, § 8-644; 1977, c. 617.

§ 8.01-61. Definition of "common carrier" as used in article.
The term "common carrier" as used in §§ 8.01-57 to 8.01-60 shall include the receivers or other per-
sons or corporations charged with the duty of the management or operation of the business of a com-

mon carrier by railroad; but shall not include persons, firms or corporations owning or operating
railroads when such railroads are primarily and chiefly used as incidental to the operation of coal,
gypsum or iron mines or saw mills, nor shall it apply to any railroad owned or operated by any county.

Code 1950, § 8-645; 1954, c. 614; 1977, c. 617.

§ 8.01-62. Action may embrace liability under both State and federal acts.

The motion for judgment or other pleading in any such action may embrace a cause of action growing
out of any statute of the United States or this Commonwealth for such injury or death, without being
demurrable on this account, and without the plaintiff being required to elect under which statute he
claims. Sections 8.01-57 through 8.01-61 shall not apply to electric railways operated wholly within
this Commonwealth.

Code 1950, § 8-646; 1954, c. 614; 1977, c. 617.
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Article 7 - MOTOR VEHICLE ACCIDENTS

§ 8.01-63. Liability for death or injury to guest in motor vehicle.

Any person transported by the owner or operator of any motor vehicle as a guest without payment for
such transportation and any personal representative of any such guest so transported shall be entitled
to recover damages against such owner or operator for death or injuries to the person or property of
such guest resulting from the negligent operation of such motor vehicle. However, this statute does not
limit any defense otherwise available to the owner or operator.

Code 1950, § 8-646.1; 1974, c. 551; 1977, c. 617.

§ 8.01-64. Liability for negligence of minor.

Every owner of a motor vehicle causing or knowingly permitting a minor under the age of sixteen
years who is not permitted under the provisions of § 46.2-335 to drive such a vehicle upon a highway,
and any person who gives or furnishes a motor vehicle to such minor, shall be jointly or severally
liable with such minor for any damages caused by the negligence of such minor in driving such
vehicle.

Code 1950, § 8-646.2; 1977, c. 617.

§ 8.01-65. Defense of lack of consent of owner.

It shall be a valid defense to any action brought for the negligent operation of a motor vehicle for the
owner of such vehicle to prove that the same was being driven or used without his knowledge or con-
sent, express or implied, but the burden of proof thereof shall be on such owner.

Code 1950, § 8-646.8; 1977, c. 617.

§ 8.01-66. Recovery of damages for loss of use of vehicle.

A. Whenever any person is entitled to recover for damage to or destruction of a motor vehicle, he shall,
in addition to any other damages to which he may be legally entitled, be entitled to recover the reas-
onable cost which was actually incurred in hiring a comparable substitute vehicle for the period of time
during which such person is deprived of the use of his motor vehicle. However, such rental period
shall not exceed a reasonable period of time for such repairs to be made or if the original vehicle is a
total loss, a reasonable time to purchase a new vehicle. Nothing herein contained shall relieve the
claimant of the duty to mitigate damages.

B. Whenever any insurance company licensed in this Commonwealth to write insurance as defined in
§ 38.2-124 or any self-insured company refuses or fails to provide a comparable temporary substitute
vehicle to any person entitled to recover the actual cost of hiring a substitute vehicle as set forth in sub-
section A, and if the trial judge of a court of proper jurisdiction subsequently finds that such refusal or
failure was not made in good faith, such company shall be liable to that person in the amount of $500
or double the amount of the rental cost he is entitled to recover under subsection A, whichever amount
is greater. If the trial court finds that an action brought against an insurance company or any self-
insured company under subsection B is frivolous, or not to have been brought in good faith, the court
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may in its discretion require the plaintiff to pay the reasonable attorney's fees, not to exceed $350,
incurred by the defendant in defending the action. This section shall in no way preclude any party from
seeking such additional common law remedies as might otherwise be available.

Code 1950, § 8-646.9; 1975, c. 478; 1977, c. 617; 1979, c. 499; 1986, c. 296; 1987, c. 116; 1989, c.
348; 2010, c. 343.

§ 8.01-66.1. (Effective until July 1, 2024) Remedy for arbitrary refusal of motor vehicle insurance
claim.

A. Whenever any insurance company licensed in this Commonwealth to write insurance as defined in
§ 38.2-124 denies, refuses or fails to pay to its insured a claim of $3,500 or less in excess of the
deductible, if any, under the provisions of a policy of motor vehicle insurance issued by such company
to the insured and it is subsequently found by the judge of a court of proper jurisdiction that such
denial, refusal or failure to pay was not made in good faith, the company shall be liable to the insured
in an amount double the amount otherwise due and payable under the provisions of the insured's
policy of motor vehicle insurance, together with reasonable attorney's fees and expenses.

The provisions of this subsection shall be construed to include an insurance company's refusal or fail-
ure to pay medical expenses to persons covered under the terms of any medical payments coverage
extended under a policy of motor vehicle insurance, when the amount of the claim therefor is $3,500
or less and the refusal was not made in good faith.

B. Notwithstanding the provisions of subsection A, whenever any insurance company licensed in this
Commonwealth to write insurance as defined in § 38.2-124 denies, refuses or fails to pay to a third
party claimant, on behalf of an insured to whom such company has issued a policy of motor vehicle
liability insurance, a claim of $3,500 or less made by such third party claimant and if the judge of a
court of proper jurisdiction finds that the insured is liable for the claim, the third party claimant shall
have a cause of action against the insurance company. If the judge finds that such denial, refusal or
failure to pay was not made in good faith, the company, in addition to the liability assumed by the com-
pany under the provisions of the insured's policy of motor vehicle liability insurance, shall be liable to
the third party claimant in an amount double the amount of the judgment awarded the third party
claimant, together with reasonable attorney's fees and expenses.

C. Notwithstanding the provisions of subsections A and B whenever any person who has paid a fee to
the Department of Motor Vehicles to register an uninsured motor vehicle pursuant to § 46.2-706 or any
person who has furnished proof of financial responsibility in lieu of obtaining a policy or policies of
motor vehicle liability insurance pursuant to the provisions of Title 46.2 or any person who is required
and has failed either to pay such fee or to furnish such proof pursuant to the provisions of Title 46.2
denies, refuses or fails to pay to a claimant a claim of $3,500 or less made by such claimant as a res-
ult of a motor vehicle accident; and if the trial judge of a court of proper jurisdiction finds that such
denial, refusal or failure to pay was not made in good faith, such person shall be liable to the claimant
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in an amount double the amount otherwise due and payable together with reasonable attorney's fees
and expenses.

For the purposes of this subsection C "person" shall mean and include any natural person, firm, part-
nership, association or corporation.

D. 1. Whenever a court of proper jurisdiction finds that an insurance company licensed in this Com-
monwealth to write insurance as defined in § 38.2-124 denies, refuses or fails to pay to its insured a
claim of more than $3,500 in excess of the deductible, if any, under the provisions of a policy of motor
vehicle insurance issued by such company to the insured and it is subsequently found by the judge of
a court of proper jurisdiction that such denial, refusal or failure to pay was not made in good faith, the
company shall be liable to the insured in the amount otherwise due and payable under the provisions
of the insured's policy of motor vehicle insurance, plus interest on the amount due at double the rate
provided in § 6.2-301 from the date that the claim was submitted to the insurer or its authorized agent,
together with reasonable attorney's fees and expenses.

2. The provisions of this subsection shall be construed to include an insurance company's refusal or
failure to pay medical expenses to persons covered under the terms of any medical payments cov-
erage extended under a policy of motor vehicle insurance when the refusal was not made in good
faith.

1977, ¢.621; 1979, c. 521; 1980, c. 437; 1989, c. 698; 1991, c. 155; 1997, c. 401; 2002, c. 631.

§ 8.01-66.1:1. (For January 1, 2016, applicability date, see Editor's note) Subrogation claims by
underinsured motorist benefits insurer.

A. Any underinsured motorist benefits insurer paying such benefits to an insured, by way of settlement
or payment pursuant to a judgment, shall have no right of subrogation against any individual or entity
who settled with the underinsured motorist benefits insurer's insured pursuant to subsection K of §
38.2-2206 unless the underinsured motorist failed to reasonably cooperate in the defense of any law-
suit brought against him. An underinsured motorist shall be presumed to have failed to reasonably
cooperate if he fails or refuses:

1. To attend his deposition or trial if subpoenaed to appear at least 21 days in advance of either event;
2. To assist in responding to written discovery;

3. To meet with defense counsel for a reasonable period of time after reasonable notice, by phone or
in person, within 21 days of being served with any lawsuit and again prior to his deposition and trial;
or

4. To notify counsel for the underinsured motorist benefits insurer of any change in address.

The underinsured motorist may rebut the presumption that he failed to reasonably cooperate. If the
court finds that the underinsured motorist's failure to cooperate was not unreasonable or that the under-
insured motorist otherwise acted in good faith in attempting to comply with his duty to reasonably
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cooperate with the underinsured motorist benefits insurer, then the underinsured motorist benefits
insurer will not regain its right of subrogation.

B. The underinsured motorist benefits insurer seeking the cooperation of the underinsured motorist
shall pay the reasonable costs and expenses related to procuring such cooperation, including any
travel costs if the underinsured motorist resides more than 100 miles from the location of his depos-
ition or trial. Travel costs may be considered by the court in determining whether the underinsured
motorist's failure to cooperate was unreasonable or not.

C. If the court finds that the underinsured motorist satisfied his duty to cooperate with the underinsured
motorist benefits insurer or that his failure to do so was not unreasonable, then the court may award
him his costs in defending such subrogation action, including reasonable attorney fees.

2015, cc. 584, 585.

§ 8.01-66.1. (Effective July 1, 2024) Remedy for arbitrary refusal of motor vehicle insurance claim.
A. Whenever any insurance company licensed in this Commonwealth to write insurance as defined in
§ 38.2-124 denies, refuses or fails to pay to its insured a claim of $3,500 or less in excess of the
deductible, if any, under the provisions of a policy of motor vehicle insurance issued by such company
to the insured and it is subsequently found by the judge of a court of proper jurisdiction that such
denial, refusal or failure to pay was not made in good faith, the company shall be liable to the insured
in an amount double the amount otherwise due and payable under the provisions of the insured's
policy of motor vehicle insurance, together with reasonable attorney's fees and expenses.

The provisions of this subsection shall be construed to include an insurance company's refusal or fail-
ure to pay medical expenses to persons covered under the terms of any medical payments coverage
extended under a policy of motor vehicle insurance, when the amount of the claim therefor is $3,500
or less and the refusal was not made in good faith.

B. Notwithstanding the provisions of subsection A, whenever any insurance company licensed in this
Commonwealth to write insurance as defined in § 38.2-124 denies, refuses or fails to pay to a third
party claimant, on behalf of an insured to whom such company has issued a policy of motor vehicle
liability insurance, a claim of $3,500 or less made by such third party claimant and if the judge of a
court of proper jurisdiction finds that the insured is liable for the claim, the third party claimant shall
have a cause of action against the insurance company. If the judge finds that such denial, refusal or
failure to pay was not made in good faith, the company, in addition to the liability assumed by the com-
pany under the provisions of the insured's policy of motor vehicle liability insurance, shall be liable to
the third party claimant in an amount double the amount of the judgment awarded the third party
claimant, together with reasonable attorney's fees and expenses.

C. Notwithstanding the provisions of subsections A and B, whenever any person who has furnished
proof of financial responsibility in lieu of obtaining a policy or policies of motor vehicle liability insur-
ance pursuant to the provisions of Title 46.2 or any person who is required and has failed to furnish
such proof pursuant to the provisions of Title 46.2 denies, refuses, or fails to pay to a claimant a claim
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of $3,500 or less made by such claimant as a result of a motor vehicle accident, and if the trial judge of
a court of proper jurisdiction finds that such denial, refusal, or failure to pay was not made in good
faith, such person shall be liable to the claimantin an amount double the amount otherwise due and
payable together with reasonable attorney fees and expenses.

For the purposes of this subsection, "person" means and includes any natural person, firm, part-
nership, association, or corporation.

D. 1. Whenever a court of proper jurisdiction finds that an insurance company licensed in this Com-
monwealth to write insurance as defined in § 38.2-124 denies, refuses or fails to pay to its insured a
claim of more than $3,500 in excess of the deductible, if any, under the provisions of a policy of motor
vehicle insurance issued by such company to the insured and it is subsequently found by the judge of
a court of proper jurisdiction that such denial, refusal or failure to pay was not made in good faith, the
company shall be liable to the insured in the amount otherwise due and payable under the provisions
of the insured's policy of motor vehicle insurance, plus interest on the amount due at double the rate
provided in § 6.2-301 from the date that the claim was submitted to the insurer or its authorized agent,
together with reasonable attorney's fees and expenses.

2. The provisions of this subsection shall be construed to include an insurance company's refusal or
failure to pay medical expenses to persons covered under the terms of any medical payments cov-
erage extended under a policy of motor vehicle insurance when the refusal was not made in good
faith.

1977, . 621; 1979, c. 521; 1980, c. 437; 1989, c. 698; 1991, c. 155; 1997, c. 401; 2002, c. 631; 2023,
c. 538.

Article 7.1 - LIEN FOR HOSPITAL, MEDICAL AND NURSING SERVICES

§ 8.01-66.2. Lien against person whose negligence causes injury.

Whenever any person sustains personal injuries caused by the alleged negligence of another and
receives treatment in any hospital, public or private, or nursing home, or receives medical attention or
treatment from any physician, or receives nursing service or care from any registered nurse, or
receives physical therapy treatment from any registered physical therapist in this Commonwealth, or
receives medicine from a pharmacy, or receives any emergency medical services and transportation
provided by an emergency medical services vehicle, such hospital, nursing home, physician, nurse,
physical therapist, pharmacy or emergency medical services provider or agency shall each have a
lien for the amount of a just and reasonable charge for the service rendered, but not exceeding $2,500
in the case of a hospital or nursing home, $750 for each physician, nurse, physical therapist, or phar-
macy, and $200 for each emergency medical services provider or agency on the claim of such injured
person or of his personal representative against the person, firm, or corporation whose negligence is
alleged to have caused such injuries.
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Code 1950, § 32-138; 1979, c. 722; 1981, c. 313; 1988, cc. 505, 544; 1995, cc. 470, 550, 669; 2003,
cc. 455, 525; 2010, ¢. 343; 2015, cc. 502, 503; 2017, c. 603.

§ 8.01-66.3. Lien inferior to claim of attorney or personal representative.

The lien provided forin § 8.01-66.2 shall be of inferior dignity to the claim or lien of the attorney of
such injured person or of his personal representative for professional services for representing such
injured person or his personal representative in his claim or suit for damages for such personal injur-
ies.

Code 1950, § 32-139; 1979, c. 722.

§ 8.01-66.4. Subrogation.
Any municipal corporation or any person, firm or corporation who may pay the charges for which a lien
is provided in § 8.01-66.2 shall be subrogated to such lien.

Code 1950, § 32-140; 1979, c. 722.

§ 8.01-66.5. Written notice required.
A. No lien provided forin § 8.01-66.2, 8.01-66.9, or 19.2-368.15 shall be created or become effective
in favor of the Commonwealth, an institution thereof, or a hospital, nursing home, physician, nurse, or

physical therapist, or emergency medical services and transportation provided by an emergency med-
ical services vehicle, unless and until a written notice of lien setting forth the name of the Com-
monwealth or the institution, hospital, nursing home, physician, nurse, physical therapist, or
emergency medical services agency that provided emergency medical services or emergency med-
ical services vehicle transportation and the name of the injured person has been served upon or given
to the person, firm, or corporation whose negligence is alleged to have caused such injuries, or to the
attorney for the injured party, or to the injured party. Such written notice of lien shall not be required if
the attorney for the injured party knew that medical services were either provided or paid for by the
Commonwealth.

B. In any action for personal injuries or wrongful death against a nursing home or its agents, if the
Department of Medical Assistance Services has paid for any health care services provided to the
injured party or decedent relating to the action, the injured party or personal representative shall,
within 60 days of filing a lawsuit or 21 days of determining that the Department of Medical Assistance
Services has paid for such health care services, whichever is later, give written notice to the Depart-
ment of Medical Assistance Services that the lawsuit has been filed. The Department of Medical
Assistance Services shall provide a written response, stating the amount of the lien as of the date of
their response, within 60 days of receiving a request for that information from the injured party or per-
sonal representative.

Code 1950, § 32-142; 1979, c. 722; 1980, c. 623; 1983, c. 263; 1988, c. 544: 1998, c. 183; 2003, cc.
455, 525; 2013, c. 273; 2015, cc. 502, 503.

§ 8.01-66.6. Liability for reasonable charges for services.
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The notice set forth in subsection A of § 8.01-66.5, when served upon or given to the person, firm or
corporation whose negligence is alleged to have caused injuries or to the attorney for the injured
party, shall have the effect of making such person, firm, corporation or attorney liable for the reas-
onable charges for the services rendered the injured person to the extent of the amount paid to or
received by such injured party or his personal representative exclusive of attorney's fees, but, except
in liens created under § 8.01-66.9 or 19.2-368.15, not in excess of the maximum amounts prescribed
in § 8.01-66.2.

Code 1950, § 32-143; 1979, c. 722; 1980, c. 623; 2003, c. 525; 2013, c. 273.

§ 8.01-66.7. Hearing and disposal of claim of unreasonableness.

If the injured person questions the reasonableness of the charges made by a hospital, nurse, phys-
ician, or emergency medical services agency that provided emergency medical services or emer-
gency medical services vehicle transportation claiming a lien pursuant to § 8.01-66.2, the injured
person or the hospital, physician, nurse, or emergency medical services agency that provided emer-
gency medical services or emergency medical services vehicle transportation may file, in the court
that would have jurisdiction of such claim if such claim were asserted against the injured person by
such hospital, physician, nurse, or emergency medical services agency that provided emergency med-
ical services or emergency medical services vehicle transportation, a petition setting forth the facts.
The court shall hear and dispose of the matter in a summary way after five days' notice to the other
party in interest.

Code 1950, § 32-145; 1979, c. 722; 2003, c. 455; 2015, cc. 502, 503.

§ 8.01-66.8. Petition to enforce lien.

If suit is instituted by an injured person or his personal representative against the person, firm, or cor-
poration allegedly causing the person's injuries, a hospital, nursing home, physician, nurse, or emer-
gency medical services agency that provided emergency medical services or emergency medical
services vehicle transportation, in lieu of proceeding according to §§ 8.01-66.5 to 8.01-66.7, may file in
the court wherein such suit is pending a petition to enforce the lien provided forin § 8.01-66.2 or 8.01-
66.9. Such petition shall be heard and disposed of in a summary way.

Code 1950, § 32-146; 1979, c. 722; 1980, c. 623; 2003, cc. 455, 525 2015, cc. 502, 503.

§ 8.01-66.9. Lien in favor of Commonwealth, its programs, institutions or departments on claim for
personal injuries.

Whenever any person sustains personal injuries and receives treatment in any hospital, public or
private, or nursing home, or receives medical attention or treatment from any physician, or receives
nursing services or care from any registered nurse in this Commonwealth, or receives pharmaceutical
goods or any type of medical or rehabilitative device, apparatus, or treatment which is paid for pur-
suant to the Virginia Medical Assistance Program, the State/Local Hospitalization Program and other
programs of the Department of Medical Assistance Services, the Maternal and Child Health Program,
or the Children's Specialty Services Program, or provided at or paid for by any hospital or
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rehabilitation center operated by the Commonwealth, the Department for Aging and Rehabilitative Ser-
vices or any public institution of higher education, the Commonwealth shall have a lien for the total
amount paid pursuant to such program, and the Commonwealth or such Department or institution

shall have a lien for the total amount due for the services, equipment or devices provided at or paid for
by such hospital or center operated by the Commonwealth or such Department or institution, or any
portion thereof compromised pursuant to the authority granted under § 2.2-514, on the claim of such
injured person or of his personal representative against the person, firm, or corporation who is alleged
to have caused such injuries.

The Commonwealth or such Department or institution shall also have a lien on the claim of the injured
person or his personal representative for any funds which may be due him from insurance moneys
received for such medical services under the injured party's own insurance coverage or through an
uninsured or underinsured motorist insurance coverage endorsement. The lien granted to the Com-
monwealth for the total amounts paid pursuant to the Virginia Medical Assistance Program, the
State/Local Hospitalization Program and other programs of the Department of Medical Assistance Ser-
vices, the Maternal and Child Health Program, or the Children's Specialty Services Program shall
have priority ove