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iy Purpose. This directive transmits changes to FIN-1, Conference Officer Operations
Manual. This manual provides standards, policy, and procedures for use in planning,
conducting, and reviewing civil penalty assessment conferences for compliance with Code of
Federal Regulations, Title 30, Chapter 7, Part 845 — Civil Penalties.

2 Summary of Changes. The manual is changed as follows:

a. A definitions section has been added to Appendix A, Civil Penalty Conference
Officer Manual.
b. The title of the directive is changed from Conference Officer Operations Manual

to Civil Penalty Conference Officers Manual to eliminate any confusion about the type of
conference officer the manual was prepared for.

&, References to rescinded directive CAA-1 (Civil Penalty Assessment Manual)
have been removed.

d. References to “Branch of Civil Penalties” and “BCPA” were eliminated since
BCPA no longer exists. Where appropriate, references were changed to “assessment officer.”

€ References to “operator” have been replaced with “permittee” (see Definitions in
Appendix A).
I Many examples of documents used in the conference process were eliminated.

These included documents with references to BCPA and CAA-1 or information that can be
obtained from the regulations.

g. Examples of documents used in the conference process were updated and moved
to a separate “Exhibits” section at the end of the manual.

3y Procedures. See Appendix A: Civil Penalty Conference Officer Manual



4. Effective Date. Upon issuance
5. Distribution. By electronic format
6. Appendices. Appendix A: Civil Penalty Conference Officer Manual

Contact: Finance and Administration Directorate, Division of Financial Management
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APPENDIX A

CHAPTER 1
INTRODUCTION AND OVERVIEW
This chapter presents general information about the establishment of the Office of Surface
Mining Reclamation and Enforcement (OSM) and a discussion of the Civil Penalty Conference

Officer Program.

1.1 General Background

National concern over extensive environmental damage caused by previous coal mining
activities led to the passage of Public Law 95-87, the Surface Mining Control and Reclamation
Act of 1977 (hereafter referred to as the Act). Section 201(a) of the Act established OSM within
the Department of the Interior. Code of Federal Regulations (CFR) 30, Chapter VII (parts 700-
899) contains the regulations that establish procedures for implementation of the Act.

Section 518 of the Act states that any permittee:

... who violates any permit condition or who violates any other provision of this
title, may be assessed a civil penalty . . . . Each day of continuing violation may
be deemed a separate violation for purposes of civil penalty assessments. In
determining the amount of the penalty, consideration shall be given to the
permittee’s history of previous violations at the particular surface coal mining
operation; the seriousness of the violation, including any irreparable harm to the
environment and any hazard to the health or safety of the public; whether the
permittee was negligent; and the demonstrated good faith of the permittee
charged in attempting to achieve rapid compliance after notification of the
violation.

A civil penalty is assessed only after the permittee fails to avail him/her self of the opportunity
for a public hearing or other appeal rights. The permittee is then issued an order requiring
payment of the assessed penalty amount.

The Act, clarified and amplified by the CFR, allows permittees the opportunity to have a public
hearing when they are issued violations that require cessation of mining and are to be assessed
civil penalties for actions contrary to the Act. In addition to public hearings, a procedure has
been initiated allowing for informal assessment conferences to be conducted after a permittee has
been issued a Notice of Proposed Civil Penalty Assessment (NOPA). The Conference Officer
position was established in order to provide trained personnel to conduct these assessment
conferences. This manual is written to establish procedures and guidelines for the Conference
Officers, including the requirements for conducting assessment conferences.
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1.2 General Appeal Rights

A Within thirty (30) days after receiving a Notice of Violation (NOV) or Cessation
Order (CO), the permittee may file an application for review and request for hearing under the
provisions of 43 CFR Part 4.

B. As set forth at 30 CFR 843.15 and OSM Directive INE-6 (March 24, 1983),
within thirty (30) days of being served a citation that requires cessation of mining, the permittee
may request an informal public hearing (also known as a mine site hearing) to review or contest
the violation. Forms for requesting the hearing are attached to the served citation. If the
operator is dissatisfied with the results of the mine site hearing, a formal appeal may be
requested under the provisions of paragraph A. above.

C. Upon receipt of the NOPA for the violation from the Assessment Officer (see
Chapter 3, Civil Penalty Assessment), the permittee may request either 1. and/or 2. below:

1. Within thirty (30) days after receipt of the NOPA, the permittee may
request an informal assessment conference to review or protest the proposed penalty amount. In
accordance with 30 CFR 845.18, “The assessment conference shall be held within 60 days from
the date the conference request is received or the end of the abatement period, whichever is
later.” An assessment conference will not be held on violations that have not been terminated.
The purpose of the assessment conference is to discuss the amount of the penalty, not the fact of
the violation. The person requesting the conference is not required to pay the proposed amount
into escrow to qualify for the assessment conference. Only citations with a proposed civil
penalty will be included in the assessment conference process.

2. As set forth at 43 CFR Part 4 and 30 CFR 845.19, the permittee may
request a penalty hearing with the Office of Hearings and Appeals (OHA) to contest the
proposed civil penalty and/or the fact of the violation, if not already requested. The request must
be made within thirty (30) days after receipt of the NOPA, and the permittee must pay the
proposed civil penalty amount into escrow.

D. After the informal conference, the permittee may contest the proposed penalty by
submitting a petition to the OHA within thirty (30) days after the date of service of the
Conference Officer’s action. The petition must be accompanied by an amount equal to the
reassessed or affirmed penalty, to be held in escrow pending completion of the review process.
(30 CFR 845.19(a))

1.3 Definitions
A Assessment Officer. A person who reviews NOVs and COs to determine if and

for how much a civil penalty will be assessed (30 CFR 845.11) and who approves requests for
informal assessment conferences.

B. Conference Officer. A person who conducts a civil penalty assessment
conference.
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C. Permittee/Operator. 30 CFR 701.5 defines a permittee as “. . . a person holding or
required by the Act or this chapter to hold a permit to conduct surface coal mining and
reclamation operations issued by a State regulatory authority pursuant to a State program, by the
Director pursuant to a Federal program, or, where a cooperative agreement pursuant to section
523 of the Act has been executed, by the Director and the State regulatory authority.” Operator
is defined as “. . . any person engaged in coal mining that removes or intends to remove more
than 250 tons of coal from the earth or from coal refuse piles by mining within 12 consecutive
calendar months in any one location.” Violations of the Act are most often issued to permittees.
If there is a separate entity identified as an operator on the permit, the operator is also issued the
same violation. An operator, who is conducting mining operations without a permit or as a coal
exploration operation, can also be issued a violation. For the purposes of the Civil Penalty
Conference Officer Manual, the term “permittee” is used throughout to identify the individual
representing the person or company to whom a violation was issued.

D. Reviewer/rater. A person who evaluates the Conclusion of Conference Report
and approves the Conference Officer Audit Report, and who provides advice on Assessment
Conference issues as requested by the Conference Officer.

E. Violation. A violation of the Act, regulations, or permit conditions. Where such

violations exist, a NOV, Imminent Harm Cessation Order (IHCO, or CO), and/or Failure to
Abate (the underlying NOV) Cessation Order (FTACO, or CO) will be issued.

A-6
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CHAPTER 2

CONFERENCE PROCEDURES

The procedures outlined in this chapter apply to informal assessment conferences.

2.1 Purpose of Assessment Conferences

The assessment conference gives the permittee an opportunity to informally discuss the proposed
assessment of penalty for a citation prior to the assessment becoming finalized and without
placing any money into escrow. The assessment conference provides an opportunity for the
permittee to present information that was not available at the time of the proposed assessment or
to offer extenuating circumstances that may affect the proposed assessment. Any person has the
right to attend and participate in the assessment conference.

The assessment conference is not a forum for discussing whether a violation occurred.
Determining the validity of a violation is beyond the scope of the Conference Officer’s
jurisdiction, and it must be accepted that enforcement actions taken by the inspector are correct.
(However, if the Conference Officer identifies what he/she believes is a problem with an
enforcement action, or if the permittee asserts facts which would indicate the violation was
written in error, the Conference Officer may bring these facts to the attention of the Conference
Officer’s supervisor. Where a dispute remains, the proper course of action for discussing the fact
of the violation is the hearing procedure pursuant to section 525 of the Act.)

After the presentation and review of information, and upon obtaining concurrence from the
reviewer, the Conference Officer makes a final penalty assessment decision. Settlement of all
outstanding issues pertaining to the penalty assessed is to be accomplished, if possible, as it
precludes further collection and legal action and the need to deny permits or take other remedial
measures because of outstanding violations or penalties.

2.2 Responsibilities of the Conference Officer

As informal assessment conferences are the means for the permittee and the general public to
discuss and resolve the merits and aspects of proposed assessments, it is essential that the
Conference Officer be regarded as just, consistent, and accurate in the interpretation of law and
procedure. The Conference Officer must be knowledgeable in the application of laws pertaining
to the coal mining industry.

The Conference Officer must be impartial but objective in the decision-making process.
Communication is essential so that all affected parties feel that justice prevailed and the right of
expression and appeal was served. The mission of enforcement of the Act is prevalent in all
decisions, but the intent of the law must always be considered. The permittee should be educated
in the requirements of the Act and, more importantly, become endowed with the spirit of
cooperation in endeavoring to fulfill the provisions of the Act on a voluntary basis.
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The Conference Officer must possess the ability to research pertinent information in order to
prepare for the conference and to evaluate presentations made at the conference. In addition, the
Conference Officer must possess the technical ability to obtain and understand the facts relating
to violations, including intent, seriousness, and potential or actual environmental harm.
Negotiations are to be conducted rationally in order to settle the issues involved in the
assessment conference process. The Conference Officer must possess the ability to listen,
perceive, and evaluate information to arrive at a final conclusion about the penalty assessed,
based on fair, impartial decisions rendered by facts rather than impressions or preconceived
concepts.

The Conference Officer should construct and maintain a complete file for each assessment
conference (see 2.5, Preparing for the Assessment Conference). Fully documenting the
procedures, decision-making processes, and other efforts used in rendering a final assessment is
essential. A log or history sheet can be used to record activities and other actions taken in the
conference process. This form does not replace other required documents but is a brief
recapitulation of actions and events encountered or contemplated during the assessment
conference process. In the event of transfer or other monitoring of the case, a log or history
sheet will allow continuing action to transpire without unnecessary duplication of effort.

The Assessment Officer (see Chapter 3, Civil Penalty Assessment), who is responsible for
issuing the NOPA will create, establish, and maintain a case file of pertinent documents that will
be provided to the Conference Officer to be made a part of a conference case file. The
Conference Officer is responsible for ensuring that all documents relating to the violation(s) are
received and made a part of the conference case file.

The Conference Officer will send a Conclusion of Conference Report to the permittee after the
conference is concluded. (See 2.9, Conference Officer Audit Report, for more information.)

Typical forms and documents used by a Conference Officer are shown in the Exhibits at the end
of this manual.

2.3 Scope of the Conference

A Conference Officer may affirm, increase, lower, or vacate a proposed civil penalty. Subject to
the approval of the appropriate management official as specified in OSM Directive OPM-5, a
Conference Officer also has the authority to modify an assessment in excess of 25 percent and
$500 of the original assessment (30 CFR 845.18 (b)(4)).

2.4 Scheduling the Conference

The permittee must request a conference in writing within thirty (30) days of receipt of the
NOPA. A form for requesting a conference will be included with every NOPA where a violation
is assessed a civil penalty. Requests for an assessment conference will be sent to the Assessment
Officer in the following offices:
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e Mining operations in Appalachian Region states will be sent to: Inspection Group,
Knoxville Field Office;

e Mining operations in Mid-Continent Region states will be sent to: Program Support
Division, Mid-Continent Regional Office; and

e Mining operations in Western Region states will be sent to: Program Support
Division, Western Regional Office.

After the conference is approved by the Assessment Officer, a copy of the conference approval
and assessment case file is sent to the Conference Officer in the jurisdiction where the violation
was issued.

The assessment conference must be scheduled at the earliest practical date and concluded no
later than sixty (60) days after receipt of the approval letter or the end of the abatement period,
whichever is later. (“Provided, That a failure by the Office to hold such conference within 60
days shall not be grounds for dismissal of all or part of an assessment unless the [permittee]
proves actual prejudice as a result of the delay.” 30 CFR 845.18) The permittee should be given
an opportunity to have the conference scheduled at a convenient date, time, and place. As the
conference may be attended by the public, the conference site will be a location where public
access is available.

Pursuant to 30 CFR 845.18(b)(2), a notice of the assessment conference must be posted at the
state or OSM field or area office closest to the mine at least five (5) days prior to the scheduled
conference. A copy of the letter scheduling the conference may be used as the notice. Any
person shall have a right to attend and participate in the conference.

Assessment conferences may also be held by telephone or by letter. The public will be included
in the following ways:

A. Telephone conferences will be arranged in advance to ensure all parties, including
the public, are available. The scheduling letter should provide instructions for participation by
the public.

B. An assessment conference conducted by mail will require that the permittee and
all parties, including the public, provide information to be considered no later than the scheduled
conference date. Mail from the permittee will be available, upon request from the public, the day
on which the conference is scheduled. The scheduling letter should provide instructions for
participation by the public.

The purpose of the assessment conference is to provide a forum for the permittee and other
participants to discuss the proposed assessment. The permittee is contacted either by phone, by
e-mail, or by regular mail to confirm the time and place for the conference; or by certified mail if
prior phone contact was not possible. If the permittee cannot make the scheduled appointment
and fails to reschedule the conference, or fails to appear at the conference, the conference may be
concluded without any further information from the permittee. The permittee will be sent a
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Conclusion of Conference Report concluding the conference to allow the permittee the
opportunity to request a penalty hearing, and to finalize the case for collection purposes if the
permittee does not request a hearing.

25 Preparing for the Assessment Conference

In preparing the conference case file, the Conference Officer should make certain that all basic
documents are included in the file. Documents (see Chapter 4, Exhibits) may include:

A. Enforcement documents:

Copy of citation, including modifications/vacation/termination
Copy of inspection report narrative, MEIR, and inspection statement

B. Assessment documents:

Copy of enforcement documents (above)

Log sheet (used to monitor the status of a citation)
NOPA (including assessment worksheet/explanation)
Conference Request Form

Conference Request approval letter

Conference appointment letter

The Conference Officer should review the case file materials before the assessment conference
so that missing documents can be obtained and questionable issues can be resolved prior to the
conference. Missing documents should be secured from the originating office of the document.

In addition, the Conference Officer should compare the Inspector’s Report and Inspector’s
Statement with the assessment worksheet to ensure the documents are in agreement and
consistent with regulations, policies, and procedures. Other offices within OSM may be
contacted if clarification is needed.

The Conference Officer will also compare the date(s) for abatement, along with any
modifications, to determine if any good faith points can be awarded (see Chapter 3). If good
faith points are available, the permittee should be contacted regarding the documentation
required to award good faith points. The Conference Officer should review any new material
submitted by the permittee prior to the conference. If the material may lead to a revision of the
NOPA, it must be verified and documentation secured to substantiate any proposed revision.

After reviewing the case file and conducting the pre-conference analysis, the Conference Officer
may contact the inspector by telephone or in person to discuss the violations(s). (Similarly, the
Conference Officer may contact the inspector post-conference if additional information is needed
to clarify issues and address questions that result from the conference.)

Documents that may be added to the case file prior to the conference include:
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A. Phone logs of conversations to clarify information;
B. Pre-assessment conference notes containing questions to be addressed;
C. A copy of the letter scheduling the conference; and

D. Sign-in sheet.
In addition, the Conference Officer may wish to have a copy of pertinent regulations (e.g., 30
CFR 845, Public Law 95-87, Surface Mining Control and Reclamation Act) and the Civil Penalty
Conference Officer Manual available for reference.

2.6 Conducting the Assessment Conference

The Conference Officer is responsible for maintaining accurate and complete notes of
assessment conference proceedings. The Conference Officer will open the conference with an
explanation of the purpose of the conference. The Conference Officer will remind those
attending the conference that the proceedings are an informal assessment conference and that it is
not governed by section 554 of Title 5 of the United States Code, regarding requirements for
formal adjudicatory hearings.

The Conference Officer will provide a sign-in sheet to record the attendance of those
participating in the assessment conference.

After the opening remarks by the Conference Officer, the permittee may present information that
is relevant to the assessment. The conference should cover the assessment points assigned for
the criteria considered in the assessment process. (The criteria considered for violations are
history, seriousness [including obstruction], negligence [fault], and good faith. Refer to Chapter
3 for specific information about points.) The review and analysis of assigned points will be
considered in conjunction with the information provided by the permittee, the public, and other
offices within OSM. The permittee may provide information that was not available at the time
of the proposed assessment or offer extenuating circumstances that may have a bearing on the
case. Any revisions to the points assessed must be fully documented and in accordance with the
Federal regulations at 30 CFR 845.13. Good faith will be discussed if it was not considered in
the original assessment. (Because of the length of the abatement time, the penalty may have
been assessed prior to the end of the abatement period.)

Pursuant to 30 CFR 845.18(b)(2), any person has the right to attend and participate in the
assessment conference. Any presentations by the public are made after the permittee’s
presentations are completed. Comments made by the public will be recorded by the Conference
Officer and will become a part of the conference file. If the public presents testimony that is
contrary to documentation present in the file, the Conference Officer will, following the
conference, seek assistance from other offices, within or outside of OSM, to verify the public
testimony.
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The Conference Officer must direct the discussions to facts relevant to the assessment, not the
fact of the violation. The proper forum for a permittee to contest the fact of the violation is a
hearing in accordance with section 525 of the Act, not the assessment conference.

After hearing all of the evidence and testimony presented in the assessment conference, weighing
all of the factors found in the case file and by personal interviews, and upon receiving
concurrence from the reviewer, the Conference Officer will render a decision on the final
assessment of the civil penalty.

30 CFR 845.14 (Determination of amount of penalty), as revised, will be used to convert points
assigned to a violation to a civil penalty assessment amount. The Conference Officer may make
the decision to affirm, raise, lower, or vacate the proposed penalty during the assessment
conference, or he/she may defer the decision until further documentation is obtained. A
Conference Officer also has the authority to modify an assessment in excess of 25 percent and
$500 of the original assessment, but must first obtain approval of the appropriate management
official.

When the Conference Officer has determined the final amount of penalty assessed, the following
actions may occur to conclude the assessment conference:

A. The permittee may sign a settlement agreement and pay the penalty in full within
thirty (30) days.

B. The penalty may be reduced to No Penalty Assessed.

C. The permittee may state that he is unable to pay the penalty. The Conference
Officer will explain that if the penalty assessed amount is not paid within thirty (30) days, and
neither the penalty assessed nor the fact of the violation are appealed within thirty (30) days of
receipt of the Conclusion of Conference Report, the penalty assessment will become a Final
Order and will be referred to OSM’s Division of Financial Management for debt processing,
including billing and collection procedures.

D. The permittee may state that he is going to contest the penalty (or the fact of the
violation if not previously contested) by filing a petition for review with the OHA. The
Conference Officer will discuss the timeframes for application for a hearing and will explain that
an amount equal to the reassessed or affirmed penalty, to be held in escrow, must accompany the
application. The permittee can be tactfully reminded that further appeal will require additional
time and effort. The permittee’s plan for further appeal should not have any bearing on the
conference proceedings or final penalty assessed.

E. “The Conference Officer may terminate the conference when he or she determines
that the issues cannot be resolved or that the [permittee] is not diligently working toward
resolution of the issues” (30 CFR 845.18). The permittee will be sent a Conclusion of
Conference Report to allow the permittee the opportunity to request a hearing and to finalize the
case for collection purposes if the permittee does not request a hearing.
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In closing the conference, the Conference Officer should thank the permittee and the public for
attending. If applicable, the permittee should also be advised of the right, pursuant to

30 CFR 845.19, to request an appeal hearing. In addition, the permittee should be counseled on
avoiding future violations and on abating any other existing violations as rapidly as possible.

2.7 Settling the Case

The Conference Officer should attempt to settle cases through the conference process. In many
cases, agreement can be reached through conference, and this prevents additional expenditure of
time and effort in the preparation of a final order and subsequent collection procedures.

2.8 Preparing Conclusion of Conference Report

The Conference Officer will send a written Conclusion of Conference Report to the permittee
within thirty (30) days after the conference is held. Although the Conclusion of Conference
Report should be prepared as soon as possible following the conference, there may be slight
delays pending the arrival of affidavits or other documentation from the permittee, the receipt of
payment with signature of permittee consenting to settlement, or for time for consulting with
other officials regarding the case.

The report will document NOV or CO numbers, the original point totals and proposed
assessments, the modified point totals, and modified assessments for each NOV and/or CO
considered in the conference. This report should provide documentation of any revised civil
penalty for each violation considered at the conference, changes in points, and the rationale for
changes. The reasons for changing points must be documented, be consistent with policy, and be
accurate reflections of facts made available to the Conference Officer.

29 Conference Officer Audit Report

The Conference Officer will prepare an audit report summarizing the conference findings to
submit (along with the Conclusion of Conference Report) to a person designated to review the
documents to ensure accuracy and compliance with regulations and established procedures. The
reviewer will initial each section that is determined to be complete and accurate and will note
any sections that require additional work or clarification. If additional work is required, the
Conference Officer completes or corrects the documents and submits to the reviewer again for
approval.

Within thirty (30) days of the assessment conference and following approval by the reviewer, the
Conclusion of Conference Report (and forms relating to the conference) can be dated with the
approval date and sent to the permittee, retaining a copy for the case file. If payment is still due,
the letter and forms should be sent by certified mail, return receipt requested, so that OSM has a
record of receipt by the permittee. The certified mail receipt should contain the NOV and/or CO
number of the specific violation(s).
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Copies of all documents sent to the permittee and reports and correspondence prepared by the
Conference Officer will be made a part of the assessment case file. Documents (see Chapter 3,
Exhibits) may include:

A. Enforcement documents (see 2.5 Preparing for the Assessment Conference);
B. Assessment documents (see 2.5 Preparing for the Assessment Conference); and
C. Conference documents:

1. History sheet (pre-conference notes)

2. Conference sign-in sheet

3. Conclusion of Conference Report

4. Conference Officer Audit Report

2.10 Corrections of Conference Officer Documents

If errors are discovered in a Conclusion of Conference Report or related documents that have
been previously submitted and mailed, corrections will be made as follows:

A. Original pages, containing errors, should remain in the report, with a statement on
the bottom of the specified page indicating that a correction follows.

B. Corrected pages follow the original erroneous pages. The Conference Officer
initials and dates the correction(s).

C. The corrected Conclusion of Conference Report, and related documents if
applicable, should be mailed to the permittee and a copy retained in the Conference Officer case
file. The word “corrected,” followed by the current date, should be placed under the original
date on the Conclusion of Conference Report.
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CHAPTER 3
CIVIL PENALTY ASSESSMENT

OSM has delegated the assessment process to Assessment Officers within OSM. The Code of
Federal Regulations, Title 30, Part 845 contains amplification and clarification of the assessment
process imposed by section 518 of the Act. The Assessment Officer reviews each NOV and CO
to determine whether a civil penalty will be assessed, the amount of the penalty, and whether
each day of continuing violation will be a separate violation for the purpose of total assessed
penalty.

This chapter provides guidelines that may be used in determining if and for how much a civil
penalty should be assessed for a violation. The references for this chapter are 30 CFR 845.13
Point system for penalties, and 30 CFR 845.14 (as revised) Determination of amount of penalty.

3.1 Point System for Penalties

Points for violations are assigned for various individual criterion considered in the assessment.
A penalty shall be assessed if a violation is assigned 31 points or more under the point system

described in 30 CFR 845.13. OSM may assess a penalty for a violation assigned 30 points or

less.

The criteria considered for each proposed assessment are history, seriousness (including
obstruction), negligence (fault), and good faith. Points are accumulated in each criterion of
history, seriousness, and negligence, but the point count may be reduced by the criterion of good
faith. The total point count will determine the amount of penalty assessed.

Within fifteen (15) days of service of an NOV or CO, the pemittee may submit written
information concerning the violation to the Assessment Officer and to the inspector who issued
the NOV or CO. The information submitted will be considered in determining the facts
surrounding the violation and the amount of the penalty (30 CFR 845.17).

Within thirty (30) days of the issuance of the NOV or CO, the Assessment Officer sends a
NOPA and a worksheet showing the computation of the proposed assessment by certified mail to
the permittee. Mailed enclosures will include a Request for Assessment Conference form. This
form must be returned to the Assessment Officer within thirty (30) days after the permittee
receives the NOPA if a conference is desired.

The points assigned are derived from analysis of the case file, the inspector’s report and
statement, and the actual NOV or CO. To render a totally accurate assessment, the data must be
complete, comprehensive, legible, and contained in the case file.

The categories within the assessment criteria are described below.
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A. History. Up to thirty (30) points can be assigned based on the history of previous
violations. The assignment of history points follows a given formula:

1. One (1) point for each separate violation in an NOV at the same site within
a previous 12-month period; and

2. Five (5) points for each separate violation in a CO at the same site within a
previous 12-month period.

Note: “Same site” has been defined as a permitted area.

To be assessed history points, the previous violations must have been finalized. Violations are
not finalized until the entire review process is complete. If a permittee fails to exercise the right
of review, the violation is complete as of the date the permittee’s right to review expires. If a
violation is vacated, the violation is not used in assembling history points.

The Assessment Officer will review the previous violations found in the permittee case file and
assign points based on the findings. The Conference Officer must ascertain that the proposed
assignment of points is valid and all violations were included. History points may be affirmed,
raised, or lowered depending on the results of the research and also on information supplied by
the permittee in the conference.

B. Seriousness. Up to thirty (30) points can be assigned based on the seriousness of
a violation. In determining the assignment of points under the seriousness criterion, the first
consideration is whether the violation is an event or potential event (environmental) or an
obstruction (see C. below).

Events are violations that cause or potentially could cause environmental damage, personal
injury, or property damage that could or did result from the violation of the regulation.

In the assignment of penalty points, seriousness is subdivided into two elements of consideration:
(1) the probability of occurrence, and (2) the extent of potential or actual damage. Under
30 CFR 845.13(b)(2)(i), probability of occurrence points are to be assigned as follows:

1. occurred 15 points

2. likely to occur 10-14 points
3. unlikely to occur 5-9 points
4. insignificant 1-4 points
5. none 0 points

The extent of potential or actual damage points are assigned as follows:

1. damage that could extend off-permit area 8-15 points
2. damage confined within permit area 0-7 points
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Based on the facts presented in the violation, the inspector’s report and statement, or other
documentation concerning the violation, the assessor determines the applicable categories within
seriousness and assigns points within the two elements. For instance, if damage would occur
only within the permit area, the starting point assignment would be three (3) points. Moving up
or down the point scale depends on mitigating circumstances. If damage could extend beyond
the permit area, the starting point assignment would be eight (8) points and move up to the
maximum of fifteen (15) points. The determination of occurrences should be fine-tuned to the
compounding circumstances. In the insignificant, unlikely, and likely categories, the assessor
begins at midrange, three (3), seven (7), and twelve (12), respectively, and moves up or down
depending on the mitigating or exacerbating circumstances. Developing an understanding for
the relative severity of particular situations will determine how an assessor or Conference Officer
decides the points to assign.

In the assessment conference, the permittee may present information concerning the seriousness
of the violation that may create the need to affirm, raise, or lower the proposed assessment.

C. Obstructions. Obstruction (administrative) violations prevent the inspector from
reviewing the overall operations of the mine to determine compliance with regulations.
Similarly, violations that prevent the public from identifying the mine site (permit) or exercising
rights under the Act are considered obstructions.

Up to fifteen (15) points can be assigned for obstruction violations. When the violation
constitutes an obstruction, the assignment of points is based on the degree to which the violation
prevented or impeded enforcement by an inspector or enforcement initiated by the public.

Obstruction violations generally involve the permittee’s failure to keep records, authorizations,
approved plans, or maps at or near the mine site, thereby obstructing the inspector, or the failure
to post proper permit or perimeter signs which might hinder public or inspector identification of
the mine site. Also included are citations issued for failure to file the required quarterly Coal
Reclamation Fee report (form OSM-1) and failure to pay reclamation fees.

The general guideline for assignment of points is that actual obstruction is assessed in the 10-15
point range, while potential obstruction is assessed in the 1-9 point range.

When it appears that a violation could result in either an obstruction or an event, it may be
necessary to contact the inspector to clarify the type of violation. Was the particular violation
more of an obstruction to enforcement or was it clear that damage had already occurred or was
likely to occur?

D. Negligence. Assigning points for the negligence criterion involves a
determination of the permittee’s degree of fault in committing a violation, either through an act
or failure to act. The regulations specify the standard of reasonable care for permittees. The
permittee is responsible for learning and following the regulations. Up to twenty-five (25) points
can be assigned based on the degree of negligence.
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30 CFR Part 845.13 (b)(3)(iii) states: “In calculating points to be assigned for negligence, the
acts of all persons working on the coal exploration or surface coal mining and reclamation site
shall be attributed to the person to whom the notice or order was issued, unless that person
establishes that they were acts of deliberate sabotage.”

Following are the categories of degree of fault as defined by regulations:

1. no negligence 0 points
2. negligence 1-12 points
3. recklessness; knowing and willful conduct 13-25 points

“No negligence” means an inadvertent violation that was unavoidable by the exercise of
reasonable care. (For instance, the permittee acted prudently but a violation occurred anyway
due to an unpredictable event.) While the permittee cannot prevent the occurrence of the
violation, points can be assigned for negligence if the permittee does not promptly abate the
violation. When no negligence on the permittee’s part can be discerned, no points should be
given.

Ignorance of the law does not constitute grounds for a finding of “no negligence.” Permittees are
conclusively presumed to have knowledge of all applicable regulations. “Negligence” is the
failure of a permittee to prevent the occurrence of, or failure to abate, any violation due to
indifference, lack of diligence, or lack of reasonable care. Negligent acts include committing an
act that constitutes a violation, failing to do something that is required, or attempting to do a
requirement but doing it improperly.

As the regulations establish what is considered the standard of reasonable care, almost every
violation involves some degree of fault. In assigning points for negligence, the assessor should
always start at twelve (12) points and work down for any moderating circumstances.

“Recklessness” is a greater degree of fault than negligence, implying knowing or intentional
conduct. Thirteen (13) to twenty-five (25) points are assessed for recklessness depending on the
specifics of the violation. Generally, where recklessness is involved, the assessor starts at
thirteen (13) and assesses upward depending on compounding circumstances. The legal
definition of recklessness is disregard of a known or obvious high risk. A permittee is reckless
where it would have been obvious to a reasonable operator that the course of action (an action or
failure to take action) was likely to cause a serious amount of damage or harm, and the operator
followed the course anyway. Reckless conduct also exists in those instances where the operator
is engaged in activities inherently dangerous, requiring a greater degree of care to ensure safety.

“Knowing or willful conduct™ is when the permittee is aware there is, or will be, a violation of

the regulations and fails to correct or avoid the situation. A permittee is considered to be
knowing or willful when:
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1. A specific permit condition is violated.

2. The state has previously warned or cited regarding the same situation on
the same site and there is documentation of the warning or citation.
3. OSM has previously warned or cited regarding the same situation on the

same site and there is documentation of the warning or citation.

Specific permit condition violations are assessed at twenty-one (21) to twenty-two (22) points
depending on the seriousness of the violation. If there were state warnings or citations, twenty-
three (23) points are assessed. If there were prior OSM warnings or citations, the point total
should be twenty-four (24). When a wildcatter (an operator without a permit) is involved, the
maximum of twenty-five (25) points should be made.

E. Good Faith. The Assessor and/or Conference Officer will consider the good faith
of the permittee in attempting to achieve rapid compliance by using extraordinary measures after
notification of a violation. Rapid compliance means that measures were taken to abate the
violation in the shortest possible time and abatement was achieved before the time allowed for
abatement. Normal compliance is when the permittee abated the violation at the time given for
abatement, but extraordinary measures were not used.

The good faith criterion is considered only after a violation has been abated and normally is not
considered by the Assessor. Per 30 CFR 845.13 (B)(4)(iii), “If the consideration of this criterion
is impractical because of the length of the abatement period, the [civil penalty] assessment may
be made without considering this criterion and may be reassessed after the violation has been
abated.” Points for good faith may be awarded as follows:

1. Normal compliance or lack of abatement 0 points
2. Rapid compliance + extraordinary measures -1 to -10 points

Considerations of good faith include the examination of initiative, consistency, and commitment
of resources to determine if extraordinary measures were employed to achieve rapid compliance.
Initiative would be how quickly or thoroughly the permittee began work to abate the violation.
Consistency would measure or examine the degree of effort or completeness employed to
eliminate the problem or violation. Commitment of resources would involve securing additional
equipment or personnel, interrupting coal removal, expending extra man hours and resources, or
other special measures taken to remedy the situation in the fastest available means.

The following can be used as a guide in awarding good faith points, recognizing that in order to
award good faith there should be documentation that extraordinary measures were used, in
addition to rapid compliance. In calculating the time set for abatement, include any extension of
time given by the inspector for extenuating circumstances.

Good Faith Determination Points

Abatement occurs immediately or within 10 percent of time set -10
Abatement occurs within 11 to 20 percent of time set -9
Abatement occurs within 21 to 30 percent of time set -8
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Abatement occurs within 31 to 40 percent of time set
Abatement occurs within 41 to 51 percent of time set
Abatement occurs within 51 to 60 percent of time set
Abatement occurs within 61 to 70 percent of time set
Abatement occurs within 71 to 80 percent of time set
Abatement occurs within 81 to 90 percent of time set
Abatement occurs within 91 to 98 percent of time set
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EXHIBIT A
(pe ey - UMpsd e _ -
V) - {m 903/.00  [5A . o T

u.

S. DEPARTMENT OF THE INTERIOR

1. Notice of Violation Number

 Office of Surface Mining Reclamation and Enforcement 05—90 — jp06 —oO3
.NOTICE OF VIOLATION .
... _~Permanent Regulatory Procedues _ ' le Z
2 Name XPermmee Originating Office Address
MIN“\]é' COM?QNV‘:ENC .El NoPermlt 5{0 ; © _(h}hd
3. Mailing Address : _ . W/@ﬁ:‘/d’ Xt/ce |
Po Bx X 7 37000 30 Gy S7. SW
4. Namg of Mine P O Surface’ O Other (Specrfy}7 7&’ 5?0 '
C TmesCResk, | K Oewond Gl T 37902
5. TeJephone Number. [ -6. County. - i St te i | Teleph “_-9."‘_‘"".1?‘?‘_., .
Y23 /655-5555- | Grmdy 'L | T |85/ H03 2T 15E

OPERFTIR Co LLC

7T Og’erator s Name (If other than permittee)

-

mg

"35 &0 9. Date of Inspection

|Taly 132 #14, 20085

8 Mailing Address
: : Bow

”/ ?MJ%E-\'L thl 3?3G5

10. Time of In I“s’pecllorr 1100 pn
From * qu 2192 gn. . TO{ o

11. State Permit N umber

12, NPDES Number

13. MSHA ID Number

14. OSM Mlne Number

. 3000

" SECRETARY,
. and’has foun

DOES NOT O DOES RE
FECT. Therefore, you' O are,

.t

007 R

“UNDER‘THE AUTHORITY OF THE'SURFACE MINING CONTROL AND RECLAMATION ACT OF
1977 (P.L. 95-87; 30 U.S.C. 1201), THE UNDERSIGNED AUTHORIZED REPRESENTATIVE OF THE
§2F THE INTERIOR has, conducted an.inspection of the above mine on the above date

violation(s) of the Act, the,regulations or requlred permlt condition(s) listed in the at-
tachment{s} This Notice constitutes a separate Notice of Violation for each violation listed.

" Ycru must abate each of these violation(s) within the designated abatement time. You are respon- .
sible: for doing aII work ina safe and workmanIuke manner .

"_'—TH-E-UNDEHSIGNED AUTHOFIIZED REPRESENTATIVE HEREBY FINDS THAT TH!S NOTICE ‘ -
UIRE CESSATION OF MINING EXPRESSLY OR IN PRACTICAL EF-
are not entitled fo an informal public hearing on request, wrthln 30

days after service of this.notice (30 CFR 843.15).

This Notice shall remain in effect until it expires as provided on the reverse or is modified, ter-
minated, .or vacated by written notice of an authorized representative of the Secret rﬁ
correction may be extended by an authorized representative for good cause. If yoﬁﬁé
time to correct the yiolation(s), please contact. the field office named above.

JUL 20 2003

OSM KNOXVILLE

IMPORTANT—PIease Read Information on the Back of this Page h

15. Print Name of Person Served

Jodd !

18. Date of Service

Taly 19,2008

16. Print Title t;f Person Served

Jwhner

/ﬂe@kf A

19. Print Name of Authorized Representative

ar

Pewon’?ew%

-

20. si

gn.

1 Authoplzed Rep

| ID Numb

tative

| (00

‘5;91 Distribution: ﬂﬂ:tn-[)istrlcl Office File, Blue-Permittee, Yellow. Assessmeni 9fﬂce, I'-‘nk Fuﬂ’d ﬁlilce Green4nspector

IE-161 (3/81)
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[, i 2&/
U.S. DEPARTMENT OF THE INTERIOR O _Number -4
Office of Surface Mining Reclamation and Enforcement P 2 gk g0 — (190 925

Violation Number

NOTICE OF VIOLATION (CONTINUATION) i of 2
NATURE OF PERMIT CONDITION VIOLATED, PRACTICE OR VIOLATION

;;:' it 27 17"/07:4’/ m‘?’-;éx{f'oh D‘?‘)‘ oé:ﬁ/
772 o oaZide Fhe perm)7 avea ; basin 00! a’z.r;ﬂ/gg

o L (=7 @Vﬂﬂ .
J

PROVISION(S) OF THE REGULATIONS, ACT OR PERMIT VIOLATED
30CFe 992, S12,91 CAD (1) apd T92. 81742 and
e WVPDES perm)7.

1 : PORTION OF THE OPERATION TO WHICH NOTICE APPLIES

Disch arge ot basin oo/

CORRECTIVE ACTION REQUIRED ﬂncludmg Interim Steps, if Any)

.57?_; /3 4 o

Wi 20 200

0
FIELD OFFICE

_ TIME FOR ABATEMENT (Including Time for Interim Steps, if Any)
Awgust 17, 2005~ 47 900 am

Copy Distribution: White-District Office File, 8lue-Permittee, Yellow-A t Office, Pink-Field Office, Green-Inspector IE-156A (12/80)
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\...

U.S. DEPARTMENT OF THE INTl  JR tl’): 2%0 /02 _g_*)

Office of Surface Mining Reclamation and Enforcement
Violation Number

NOTICE OF VIOLATION (CONTINUATION) | 2 of <=
NATURE OF PERMIT CONDITION VIOLATED, PRACTICE OR VIOLATION .

Failore B toflow 74 lans 1or undorgroand

W

oé'/‘fgyﬁ??" 5 Te amae . opevaTlsy hat offowes
renn Vc’Z ¥ wests' 5 Lbe faaled oA F

_tﬁLfm’)}mf?".

PROVISION(S) OF THE REGULATIONS, ACT OR PERMIT VIOLATED

30 CFR 942, 773.17 (a) aud (4)

PORTION OF THE OPERATION TO WHICH NOTICE APPLIES

_M&M&T wile. tho7 Af.} éﬁf)z Adle oA

CORRECTIVE ACTION REQUIRED (Including Interim Steps, if Any)

F)S';'Aw?- 75 0.57?? (mfff)’ /5 on 14’}‘7'.»7 ;‘e: oF 1A% /f/”’)

OF e ém'?’ wiasle
mé_%)_mm# F2rn vt 547
et H,

#1 A =
/) 26770 ol i

> ) (&, aulih 7~

TIME FOR ABATEMENT (Including Time for Interim Steps, if Any)

RECEIVED |
ﬁugu;'f' / 7/. 2005 41" G:90 am

Jul. 20 20wy

oy m@' gzﬁ-ﬁ. : OSM_KNOXVILLE

FIELD OFFICE

Copy Distribution: White-District Office File, Blue-Permittee, Yellow-Assessmant Office, Pink-Field Office, Gi'eenllnspeclm IE‘155A (12}'80)
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EXHIBIT B

U. S. JEPT. OF THE INTE__IOR

. OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
Mine Site Inspection - Federal Program

1. Permittee/Person 9. Permit Number 10. Permit Type
[_MINING COMPENY TNC || [R00 |

2. Address 11. Inspection Date 12. Inspection Type 13. Field Office Use
[ MAPLE STREET || [ 071412005 | |FC

3. City 4, State |14, Permit Status 15. Site Status 16. Facility Typ
[WETvELL |

5. Zip Code . 6. Phone Number 17. OSM Office # 18. RSI# 19. Land Code
EZZaN | | 5]

7. Operator if Different than Permittee 20. M.SH.A. ID # 21, State Code 22. County Code
1 1l | | 061 ]

8. Mine Name 23. AVS Permittee Entity ID Number 24. Control #
[ TAKES (Rez K | 4

25. Performance Standard Categories

Codes: 1=Compliance, 2=N pli , 3=Not P1 d, 4=Not Started, 5=Noncompliance Identified Elsewhere, 6=Previously Cited
D. Backfilling & Grading H. _1 Subsidence Control Plan

A. Administrative

1._1_Mining within Valid Permit 1._1_Exposed Openings L Roads
2._1 Mining within Bonded Area 2._4 Contemporaneous Reclamation = 1 oad Copstruct
3._1_Terms & Conditions of Permit 3._4_Approximate Original Contour ZJ_R_LCe pord c::s cuon
4._1 Liability Insurance 4._4 Highwall Elimination 3 1 Drai on
5._1_Ownership and Control 5._1_Steep Slopes (includes downslope) 1S d’.”.gﬂ 4 Maint
6._1_Temporary Cessation 6._1_Handling of Acid & Toxic Materials < j_R“ m“fi““ BUREPRIRCS
7._1_AML Rec. Fees -- Non-Respondent ~ 7._1_Stabilization (rills and gullies) - Reclamation
8._1 AML Rec. Fees -- Failure to Pay E. Excess Spoil Disposal 1. S;gn_g g, Markers

B. Hydrologic Balance _ 1.3 Placement 2'iﬁ§[k“3
1._2_Drainage Control 2._3 Drainage Control : eas
2._1 _Inspections & Certifications 3._3 Surface Stabilization K. _1 Distance Prohibitions
3._1 Siltation Structures 4._3 Inspections & Certifications .
4._1 Discharge Structures F. C . L. Revegetation
5._1 Diversions - Coal Mine Waste 1.1 Vegetative Cover
6.1 _Effluent Limits y (Eeg'f? Pﬂﬁg;“mllf"dmenw) 2.1 Timing

P— ._4 Drainage Con .

7.1 Geound Water Monitaring 2.4 Surface Stabilization M. _4_Postmining Land Use

8._1 Surface Water Monitoring

p . . . 3._2 Placement
9._1 Drainage -- Acid-Toxic Materials s - . N. Oth
1 dments - 4._4 Inspections and Certifications i
10.1_Impoun Al 5._3 Impounding Structures R EC EIV E D

11._1_Stream Buffer Zones

G. Use of Explosives

R e 1._4_Blaster Certification 2. JUL 20 20w
2.3 Substitute Materials 2._4 Distance Prohibitions _
3._1 Storage and Protection iﬂmﬁ?gg:g:&;h 3 A
4.4 Redistribution 5._4 Control of Adverse Effects . FIELD OFFICE

26. Acres 28. Bonded Acres 29. Inspection Hours | 30. Signature Block
a. Permitted b. Disturbed (Est.) . 'p
[ 140 || %0 | e o ﬁ—‘kﬂ‘#’—
27.Fr previous 4 Calendar Qtrs. :
v . Number of @ | 0.0 f b. Ph-”ﬂ; | 7.0 | b. !]_rg_ﬁg?ﬂbﬂ v“\ %m
required -
ot Dae: (@7 o 5]
[4] condicied [4] [ o0 cPhasell | [ 23 | cTovl 0!
dmzﬂ of Time 3
oo (6] |00 ] oMt | (20 ] a0t | bue: g 1o ]

Small Business Regulatory Enforcement Fairness Act (SBREFA) ----- Your Comments Are lmportant

mmwmmmw Enforcement Ombudsman and 10 Ragional F: Boards-wers to receive frunsmlbm 0

about Federal agency mfnmam The Ombudsman will annually evaluate the enforcement acthvities and rate each agency’s responsiveness

business. H&g'. (EbmwmwMNmpbmnMMdaﬂﬂwlaﬂMWMWhmuﬂwmﬂm
call 1-883-REG-FAIR (1-888-734-3247).

A-26



U.S. . EPT. OF THE INTE. OR
OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT

Mine Site Inspection Federal Program
Permitiee " (i g COMPBNIY NG St [p000 | 10sPeeton (714005 | Continuation Page

32. Off-Site Impact Data and Identified Violation Data
List all Federal NOV or CO actions taken or reviewed during this current OSM site visit. List the
off-site impacts associated with the Federal actions taken during this site visit.

1. A SpulﬁcISmle or Federal Law/Regulations Violated: 817.41¢a) (1), 817.42 | People Land Water
B. Description: SUSPENDED S : Blasting D D D

C. Performance Standard: D. Abated (YN):  [N] saifiy [] [ []
E. OSM Action: [ 3] F. OSM Action Number:| N05-090-100-003 | Viol#: [1] fydology [ []  [o]
G. Optional: | | H. Any Off-Site Impacts (Y/N):

L. Longitude: [:’ I Latilude:l K. Elevation: | Other D

2. A. Specific State or Federal Law/Regulations Violated: 773.17(a) & (b) | People
B. Description: LOP. REMOVED FROM Blasting D

C. Performance Standard: [F3___ | D. Abated (YN):  [N] subility [ |
E. OSM Action: 3] F. OSM Action Number:| N05-090-100-003 | Viol#: [ 2] [ F¥drology []
G. Optional: | | H. Any Off-Site Impacts (Y/N): Encroachment D
I. Longitude: :I 1. Latitude: [:] K. Elevation: l: Other I:I

T
§—
g
]
]
]

EDDDDE

3 =
=
H i

w

o o |

-

2] [ [

3. A Spccirlc.State or Federal Law/Regulations Violated: People d  Water Struct
B. Description: Blasting D I:I D D
C. Performance Standard: I:I D. Abated (Y/N): D Stability I:I D D I:l
E.OSM Action: | | F.OSM Action Number:| _ | Viol#: [ ] | Hydrology g o g 0
G. Optional: [ | H. Any Off-Site Impacts (Y/N): D Encroechment I:I D D I:l
1. Longitude: J. Latitude: l: K. Elevation: || |I Other D D D D

4. A Specifc State or Federal Law/Regulations Violated: Peopie ISite lmpacte @@t
B. Description: Blasting D D

C. Performance Standard: | | D. Abated (YN): ] stavility [ |

E. OSM Action: |] F. OSM Action Numbcr:%\} Viol l] Hydrology D

G.Optional: [ ] H.Any OffSitc Impacts (Y/N): | | Encroachment | |

LLiongitude: [ |  Ilatide:| | K Elevation: | || Ot []
OSM Action

| o
o o [

Off-Site Impacts
i; #:gnfm Faeamq-peoﬁnpauandmsomaﬁgcbd.m
5 HCD | Ham N, D, or I lo describe the degree of off-site impact:
) ID-CO Issued (imminent Danger to Pubic) i
8) Abated during or before OSM Inspection : . m,mm
9) Follow-up of Federal Action J - Major Occunrence Page _A of 3
Reoviset Jamunry ), 1999
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EXHIBIT C

/ { ' | T4

iJ.S. DEPARTMENT OF THE INTERIOR
Office of Surface Mining Reclamation and Enforcement
MODIFICATION OF NOTICE OF VIOLATION OR CESSATION ORDER

1. Name . X Permittee Originating Office Address

- MmN ING(JNPH'N)‘ IN_Q ‘Ui No Permit Knoxville Field Office
2 Mailing Address _ 530 Sguth Gay Street
PO Box 7/ WA}%‘J”’/ T/f/ 37397 I(noxv:.l_le,____:TN 37902
3. Name of Mine Z Surlace i Other (Specify) Inspectioﬂ Group
~ %k“(( fje k_ M underground ___________)7 :
4. Telephone Number 5. -County | State Telephone Number 86 5_34 5-i1 03
v23/s5-5555 | Grandy 1 TA e
6. Operator's Name . 8. Date of .Inspection )
T OfepTRco LC | July 29, 2005~
7. Mailing Address 9. Time of Inspection wAmines 774 7/
b Bex | Pilner T 32365 Fom ____om To____ gm
10. State Permit Number 11. NPDES Number 12. MSHA 1D Number 13. OSM Mine Number
T 00791849 | | 3000~

ACTIONS TAKEN

Authority: Under the authority of the Surface Mining Control and Reclamation Act
of 1977 (P.L. 95-87; 30 U.S.C. 1201) the following action is taken:

05 — 90— 00 — 003

“14. Motice of Violatlion Number ) : Dated 15. Cessation Order Number Dated
17//3#‘//05
1

16. VIOLATION 2 OF 2. IS MODIFIED: (Describe Action and Justify)
The corrective action [s modified 16 add Syrep 3 ) feTirn
the underyround developmen? was?e. 1o the perm/ T area
and place i1 at the faceqp area ., .
The Jocation map or the off-si7e waste and the /aé d/!q/ s/
have been submilled. The andlyss's shows tha? the ue;i‘?: /s

17. VIOLATION OF IS MODIFIED: (Describe Action and Justily) -ﬁ)c‘.c‘ "

The time for aéﬂ’émm?f‘ /s o7 changed ( Huoy. 17, 200 5 ,,.,,,)

RECEIVED

18. VIOLATION OF IS MODIFIED: (Describe Action and Justify)

OSM - KNOXVILLE

: i . El _
Mailed to ml”lNG = fﬁN’)ﬁI:: .y Inc., on August 3' 2005' b}E,Ln QFFICE

Certified.Mail - Receipt #7003-3110-0004-0865-6796.

Copy mailed to @feRATOR (0 Lc ~ ) . on August 3, 2005.
19, Print Name of Authorized presentative : . T { Identification Number
-Karl femn o
- | Effective Date
| 5 g /o5
Yellow-A Office, Pink-Field Olfice, Green-inspector .-~ - IE-158 (12/80)
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NOV/® 3 aS’ -40- fo0 -003

INSPECTOR'S STATEMENT .

(A) Event Violations (go to [8.] if this is an obstruction to enforcement violation).

1. Hhat haraful event was this regulation designed to prevent? (Insert the event listed on the Reference List and
remember that tb.e event is not the same as the violation).
wwter pollution

2= If the event has happened describe it. If it has not happened, what_would cause it to happen and how likely is

that? (For example, if there is an area for which no sediment control is provided, has runoff froa that area
reached a strean? If it hasn't reached a streanm, what would cause it to jet there and how likely is that to

happen") M'?" fmw T ned .  Thele J} no Sé€, f!ﬂ"n?' coniml where
wman is building The raa?.”' The Toxicity o{ fée matrrial 1 unknom e
s5tie,

is Yime ,,_:n-' ,-de m?bm/ s 7o fed 12 cegurned o
3. :Ef nf ﬁ’da?efxge:ﬁas ‘h-eadg o::,ourred as ‘a‘fr{su @Wtwﬁ o i 7t an’aﬁe o8¢ perait area or does
't e W00 ret,: rmt;ﬁ lotation 1 be d:s:/o;ef Mr amount oF materin! Phat was
lux/fd amp and |nboratory analysis fu Fhe same crilerin raya;r.-

for 74 ﬁ'”fd on-s/® 575”“9‘ arcd matetial /s of'f permi?.

4. How mch danage might have occurred if the violation had not been discovered by an 0S4 inspector? Descmbe th1s
potential damage. Hould the damage extend off the permit area?

Add;fona! waste material would have been removed - from the ﬁrmz'?"qm
To the off-site location, withesl haviry been Tesied oo Toxieity.

(B). Obstruction to Enforcement Violations (answer for obstruction violatfons only, such as violations concerning record
Keeping, monitoring, plans, and certifications).

52 Describe how violation of this regulation actually obstructed enforcement by 0S¥ and/or the pub'l'ic. ;

Degree of fault (only one questwn app]ies to each \no'laum ﬁrst decide which question to armter]

6. If you think this violation was not the fault of the aperator (perhaps due to vandalism or an act of God, for
. exanple), explain. Remesber that the peraittee is considered responsible for the actions of 211 persons working ca

the mine site.

1. If you think this violation was the result of not knowing abaut 0SM raguhtmns. indifference to USH regulations,
or the result of Tack of re_com.“e care, explain.

B. If the actual or potential ennrmnenta'l hara or hara to the public should have been evident to a careful operator,
desgribe the situation and ) if anytl'nng, the operator did t correct it pnur to being ¢ jd
_S‘jiaf/' e/:fn evidenT, bu a Bor -f#f ,-Z "}W"/ be 34;,
DW as nljiowed .i;u M /Jrﬂru#hn rerq
tator had asked m .‘z" ceul. him s/
9. Has the operator in violation of a speciflc pernﬁt condition? the operator receive prior warning of violation

by the State or by OSK concerning this violation? If so, give the dates and the type of warning.

Good Faith
; 10. In order to receive good faith for compliance with an HOY or €O, an operator must have taken extraordinary measures
to comply as rapidly as possible. The violation must have been abated before the tise set for abat ent.

think this applies, describe how rapid the compliance was and what extraordinary measures

ke
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U. S. JEPT. OF THE INTE_.IOR
S| OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
Mine Site Inspection - Federal Program

[ 1. Permittee/Person 9. Permit Number 10. Permit Type
L_MmN(NG- @nPANY TNC, || o

2. Address 11. Inspection Date 12. Inspection Type 13. Field Office Use
" PoBoxy 1| swmnees | [Fe1 | I |

3. City 4. State |14. Permit Sl:alus 15. Site Status 16. Facility Type
[WhrTwELL | ]

5. Zip Code 6. Phone Number 17. OSM Office # 18. RSI# 19. Land Code
[37397 ] | [ @23) 555-5558 | [100 ] [s ]

7. Operator if Different than Permitiee 20. MSHA.ID # 21. State Code 22. County Code

I |

8. Mine Name 23. AVS Permittee Entity ID Number 24. Control #

[JAKES CREEK MINE 1 1

25. Performance Standard Categories

Codes: 1=Compliance, 2=N.

1i 3=Not Pl d, 4=Not Started, 5=Noncompliance Identified Elsewhere, 6=Previously Cited

A. Administrative D. Backfilling & Grading H. ___ Subsidence Control Plan
1.___ Mining within Valid Permit 1.___Exposed Openings L Road
2. Mining within Bonded Area 2 ___Contemporaneous Reclamation 1 A Conthacti
3.___Terms & Conditions of Permit ___Approximate Original Contour 2‘—16";.[{ og’ e
4. Liability Insurance 4 _4 Highwall Elimination 3'IDe Lol
5.___Ownership and Control 5. Steep Slopes (includes downslope) 3 u’ﬁ““g“ a0dM
6._1_Temporary Cessation 6.___Handling of Acid & Toxic Materials 18 ““‘ﬁ aintenance
7.__AML Rec. Fees -- Non-Respondent ___Stabilization (rills and gullies) 5.—Reclamation
8.___AML Rec. Fees -- Failure to Pay E. Excess Spoil Disposal J. S]lg:lsL g Markers
B. Hydrologic Balance 1.__Placement 271 llgn‘S
1._1_Drainage Control 2.___Drainage Control &
2.___Inspections & Certifications 3.___Surface Stabilization K.__ Distance Prohibitions
3._1_Siltation Structures 4.__ Inspections & Certifications
4.1 Discharge Structurés . L. Révegetation
5. Diversions F. Coal Mine “faste 1.__Vegetative Cover
6._1_Effluent Limits R ey vamimants) 2.__Timing
T .___Drainage Contro| .
2 ——g;fll‘a’;‘: &::g ﬂg:ﬁmg 2.__Surface Stabilization M. __ Postmining Land Use
e . - . 3._1_Placement
l%ﬂ_J_DrxﬂnsE;;e‘:;ld.Toxw Mpoxiels 4.__Inspections and Certifications N. Other
11.__Stream Buffer Zones 5.___Impounding Structures 0
. = G. Use of Explosives —
Dl ey~ 1.__Blaster Certification )
2.__Substitute Materials JeDim Dokl o
3._1_Storage and Protection -—Blast Survey/Schedule )]
24" Redistribution 4.__ Warnings & Records
— 5. Control of Adverse Effects
26. ACI_‘ede - 0 28. Bonded Acres 29. Inspection Hours | 30. Si lock
a. Permit . rbed (Est.. . Gm
1 14.0 | | 9.0 I I 0.0 J T [ 1.5 | & Re\"ie.lw = .
27.Fr previous 4 Calend - . ﬁar Hz.;\
a. Number of c. Number of = | 00 | bPhasel | [ 38 b - l S
required complete
complele i i D te: Fm
inspections conducted (4] [ 0.0 | c-Phasell 18 | cTravel - ﬁ
> Numberof . Numpercf e
[0] Ee - [ 00 | aPtem [ 15 | a oons | Date: I"fz. 5] o Eal

Smal! Busmesg Regu_atory Enforcement Fairness Act (SBREFA) ----- Your Comments Are Important

The Small Business and Agricudture B
wmwmm
Jusiness. If you are a small

business (a
\ctivities of OSM, call 1-863-REGFAJR {1-838—?34-3247}

A bhctend

Enforcement Ombudsman and 10 Regional Faimess Boards were o receive
mmmmmmmmmmmwsmmm
bussiness with 500 or fewer employees including those of affliates) and wish 1o comment on the enforcement or compliance

gcluf/_’_,_

1,199
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Permittee:

Permit No.:

Date of Inspection: .

Type of Inspection:

Inspector:

Administrative:

EXHIBIT D

INSPECTION REPORT

MINING INPANY ENC
3000

August 17, 2005

Partial and NOV Fallow-up

Karl

This deep mine stopped producing coal on July 15, 2005. A temporary cessation
notice was received today and a compliance conference was held.

Hydro.’ogic Balance:

NOV 05-090-100-003, violation 1 of 2, was issued on July 14, 2005; for failure fo
prevent additional contribution of suspended solids from basin 001 to the receiving
stream. Today basin 001 was discharging clear water (pH of 7.0 and iron 1 mg/L),
and was no longer coloring Jakes Creek gray. The violation is terminated, effective
July 25, 2005, the day permittee called and stated the pond water had been cleared

up.

Coal Mine Waste:

NOV 05-090-100-003, violation 2 of 2, was issued on Julj.r 14, 2005, for failure to
follow the approved plans for underground development waste sforage by allowing

waste fo be hauled off the permit. A location map and laboratory analysis for the off-
site waste was received on July 25,, 2005. The waste material was toxic and on July
29", the corrective action was modified to require the permittee to return the waste to
the permitted face-up area. The permittee stated the waste had already been
returned to the site soon after the NOV was issued. There is a pile of waste at the
face-up, and there was none at the off-site area, where a man had since used dirt to
build his road. The violation is terminated effective July 29, 2005.

Revisions:

3115-KH/jyc

Revision #1 is still pending approval. It will contain a plan for chemical treatment of
suspended solids at basin 001. The permittee also intends to change the
underground development waste storage plan in this revision.

Pagelof2
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J,_l_._lf\errrl.i1'.tca.|'i“i:rs€.)l'l 9. Permit Number 10. Permit Type
[N (NG (GPANY TN ]| [Beee |

2. Address 11. Inspection Date 12. Inspection Type 13. Field Office Use
T PoBaxy || [osmmzo0s | [P

MM = DD - XYY

3. City 4. State |14. Permit Status 15. Site Status 16. Facility Typ
[WEITWELL ]

5. Zip Code 6. Phone Number 17. OSM Office # 18. RSI# 19. Land Code
G | ] [@®%s-s55¢ | | [o0 ] w7 [5_]

7. Operator if Different than Permittee 20. MSHA ID# 21. State Code 22. County Code
I | | ] (061 |

8. Mine Name 23. AVS Permittee Entity ID Number 24. Control #
[JAKES CREEK MINE 1 ] 2365 - 4063 - 00

25. Performance Standard Categories

Codes: 1=Compliance, 2=Noncompliance, 3=Not Planned, 4=Not Started, 5=Noncompliance Identified Elsewhere, 6=Previously Cited

A. Administrative
1.___Mining within Valid Permit
2.__ Mining within Bonded Area
3.__ Terms & Conditions of Permit
4.___Liability Insurance
5.____Ownership and Control
6._1 Temporary Cessation

7.__AML Rec. Fees — Non-Respondent

AML Rec. Fees -- Failure to Pay

8

Hydrologic Balance -

1._1 Drainage Control

2. Inspections & Certifications
3._1 Siltation Structures

4._1 Discharge Structures
5.___Diversions

6._1_Effluent Limits

D. Backfilling & Grading H. __ Subsidence Control Plan
___Exposed Openings

2. Contemporaneous Reclamation L Rl"’ds cadl Constacti
3.___Approximate Original Contour 2‘—](_; entifi ﬂs cuon
4, _5_Highwsa11 Elimination 3'Ipm'na§; Lon
5.___ Steep Slopes (includes downslope) k ¥ .
6.__Handiing of Acid & Toxic Materials ;-va“‘ﬂw“&""ﬂ Maintenance
7.__Stabilization (rills and gullies) —Reclamation

E. Excess Spoil Disposal
1. Placement
2.___Drainage Control
3.___Surface Stabilization

4.__ Inspections & Certifications

F. Coal Mine Waste
{Refuse Piles/Tmpoundments)
1.___Drainage Control

J. Signs & Markers

1._1 Signs

2._1 Markers
K. __ Distance Prohibitions
L. Révegetation

1.__ Vegetative Cover

2. Timing

gl-_g;g!;ti &::2: ﬂg:ittgnr;:g 2. Surface Stabilization M. ___Postmining Land Use
"~ Drai — Acid-Toxi . 3._1 Placement )
190 1;;212:%,,,;:;"1 Toxic Materials 4.___Inspections and Certifications N. Other
11.___Stream Buffer Zones 5.__Impounding Structures N
i ubsoi G. Use of Explosives —
< l'l.l'opsokmfal o 1.__Bl_asterCe:tiﬁ5:a_li'on y
2. Substitute Malerials %__E;smnce ngb;};(én? —2
3._1_Storage and Protection - Blast Survey/Schedule 3
4.___ Redistribution . 4.___Wamings & Records
. 5.___Control of Adverse Effects
26. Acres 28. Bonded Acres 29. Inspection Hours lock
a. Permitted b. Disturbed (Est.) ol . Afﬂ
Permit
[ a0 J[ so ] |00 =, o i
27. Freq previous 4 Calend trs. -
ateptural o Q I 00 | b.Phasel E 38 | b. 11_.15&;.,0., 1 f&d H%Pn?m
required mml‘ete
canglete I_T_| inspectins [ 4 Date:
st [ o0 ] el - :
i 0 ] - | d. Phase Il d.Re Offical
= LS ] i

Smal! B..sm&s Regnlatory Enforcement Fairness Act (SBREF. A) - Your Comments Are Important
Enfomement Ombudsman and 10 i

evaluate
business (a business with 500 or fewer employees incuding those of affiiates) and wish 1o

msmamwmpm

33:1. cal ma-ns&F (1-888-734-3247).

Faimess Boards were estat

a«wmmmmmﬁmmm
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Permittee:

Permit No.:

Date of Inspection: .

Type of Inspection:

Inspector:

Administrative:

INSPECTION REPORT

MINING OMPANY ENC
3000
August 17, 2005

Partial and NOV Follow-up

Karl

This deep mine stopped producing coal on July 15, 2005. A temporary cessation
notice was received today and a compliance conference was held.

Hydrologic Balance:

NOV 05-090-100-003, violation 1 of 2, was issued on July 14, 2005, for failure to
prevent additional contribution of suspended solids from basin 001 to the receiving
stream. Today basin 001 was discharging clear water (pH of 7.0 and iron 1 mg/L),
and was no longer coloring Jakes Creek gray. The violation is terminated, effective
July 25, 2005, the day permittee called and stated the pond water had been cleared

up.
Coal Mine Waste:

NOV 05-090-100-003, violation 2 of 2, was issued on Jw'y 14, 2005, for failure to
follow the approved plans for underground development waste storage by allowing

waste fo be hauled off the permit. A location map and laboratory analysis for the off-
Slte waste was received on July 25,, 2005. The waste material was toxic and on July
29" the corrective action was modified to require the permittee to return the waste to
the permiﬂed face-up area. The permittee stated the waste had already been
returned to the site soon after the NOV was issued. There is a pile of waste at the
face-up, and there was none at the off-site area, where a man had since used dirt to
build his road. The violation is terminated effective July 29, 2005.

Revisions:

311S-KHfyc

Revision #1 is still pending approval. It will contain a plan for chemical treatment of
suspended solids at basin 001. The permittee also intends to change the
underground development waste storage plan in this revision.

Page 2 of 2
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EXHIBIT E

ns

7y 1% -

: 8"
U.S. DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation and Enforcement

VACATION OR TERMINATION OF NOTICE OF VIOLATION OR CESSATION ORDER

1. Name _ X Permittee Originating Office Address
. MINIVG (ANPANY NG ¢ No permi Khoxville Field office
2. Mailing Address
: b d S30 Seuth Gay S
Po Box ¥ Whitwell TH# 3739 30 Seuth G2
3. Name of Mine (! Surface 0 Other (Specify) : -
Takes Creek ' X Underground 7 Kincsalis TA 22962,
4. Telephone Number 5. County : State Telephone Number
Y23 //655-5555 . Grunely LT Cs/5Y5- Y3 ext 156
6. Operator's Name 8. Date of Inspection
" (PERATOR (o e Augnst 17, 2005
7. Mailing Address 9. Time of Inspection
x| g/mﬂf TV 37765 From 9.'1 5" C;‘? To /090 9’_‘,,"{
10. State Permit Number 11. NPDES Number 12. MSHA ID Number 13. OSM Mine Number
THo07G 187 3000
ACTIONS TAKEN

Authority: Under the authority of the Surface Mining Control and Reclamation Act
of 1977 (P.L. 95-87; 30 U.S.C. 1201) the following action is taken:

14. Notice of Violation Number |[ Dated 15. Cessation Order Number Dated
o5 —Fe —pwo— o3 I 7/;3017%5‘ - - -
z .
16. VIOLATION / OF 1S Terminated for the Following Reasons:
O Vacated

. g < 4 - %
Basin 001 is dJSrAargmj clear wafer ayd Js ne longer <4517
A _(ro[‘af;-i‘ij ¥ the rem,«'vér:j sTream .

17. VIOLATION _Z  OF _ 2 IS)( Terminated
0O Vacated

A location nGp and |a éafﬂfoij "’””/j 5/5  For f}ée o7 - 5/7e
i derﬂ round Apvﬂfdyﬂm 77 was  has been yecejved , an A the
wasie has beea reTurned 73 Me Perm ‘7T area and 570 red
ar e Faceup areq,

for the Following Reasons:

18. VIOLATION OF IS O Terminated .
O Vacatad for the Following Reasons:
130 203
(it KNOXVILLE
19. Print Name of Authorized Representative ... .D OFFICE Irldamiﬁcatlon Number
Karl . . jo0
20. Signature of Authorized Representative T Effective Date .
Wi ' v, 1ot 2 7/25/05
& ' Wy, 202 7/29/05
les, Blue-Permittee, Yellow-Assessment Office, Pink-Field Office, Green-Inspector . {E-159 (12/80)
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l Permittee/Person 9. Permit Number 10. Permit Type
L_MN(NG- OPANY TNC, || (oo |

2. Address 11. Inspection Date 12. Inspection Type 13. Field Office Use
" Po tony || [osmmoos | [eet |

3. City 4 State [14. Permit Status ~ 15. Site Status 16, Facility Typ
[WHITWELL ] ]

5. Zip Code 6. Phone Number 17. OSM Office # 18. RSI# 19. Land Code
[37397 -] | [@m)yss5-655< ] [0%0 ] [100 ] [s ]

7. Operator if Different than Permittee 20. MSHA ID# 21. State Code 22. County Code
| _ | ] [oar]

8. Mine Name 23. AVS Permittee Entity ID Number 24. Control #
[JAKES CREBK MINE] )

25. Performance Standard Categories

Codes: 1=Compliance, 2=Noncompliance, 3=Not Planned, 4=Not Started, 5=Noncompliance Identified Elsewhere, 6=Previously Cited

A. Administrative D. Backfilling & Grading H. ___Subsidence Control Plan
1.___Mining within Valid Permit 1.___Exposed Openings L Road
2. Mining within Bonded Area 2.___Contemporaneous Reclamation 1 gifl Comtmucts
3.___Terms & Conditions of Permit 3.___Approximate Original Contour 2‘—](_; crl.iﬁcﬂfm caen
4.___Liability Insurance 4._4 Highwall Elimination 3'__T_Dra.ina =
5.____Ownership and Control 5.___Steep Slopes (includes downslope) il 1 Surf: 8 and Mainten
6._1_Temporary Cessation 6.___Handiing of Acid & Toxic Materials 5 mf‘"‘fj o P RUNEIANCE
7.__AML Rec. Fees — Non-Respondent 7.___Stabilization (rills and gullies) —Reclamation
8.____AML Rec. Fees — Failure to Pay E. Excess Spoil Disposal J. Signs & Markers
B. Hydrologic Balance - 1.__Placement 5’fﬁ$ﬁe
1._1 Drainage Control 2.__Drainage Control - =
2. Inspections & Certifications 3.___Surface Stabilization K. __ Distance Prohibitions
3._1_Siltation Structures 4.__ Inspections & Certifications .
4._1 Discharge Structures - L. Révegetation
5= Diversions F. Coal Mine Waste 1.__ Vegetative Cover
6._1_Efflucnt Limits e e mpouia e} 2.__Timing
X Co_ . inage Control
o g ey 2 SuactSabizaion M. __Posiminng Land Us
" Drai - Acid-Toxi . 3._1_Placement .
1% Ir;a;guﬂﬁ;me‘:;]d Lo 4.__Inspections and Certifications N. Other
11.__Stream Buffer Zones 5.__Impounding Structures n
- bsoi G. Use of Explosives -
< ITOPSO Rﬂl‘f{‘)\?ﬂ - 1.___Blaster Certification 2)
2. Substitute Materials % —-Ei'smcc ngb;}:;"?
3._1_Storage and Protection ~—Blast Survey/Schedulo 3
4" Redistribution . 4.__ _Wamings & Records
. 5.___Control of Adverse Effects
26. Acres 28. Bonded Acres 29. Inspection Hours lock
a. Permitted b. Disturbed (Est.) Yol X “fn
Permit
[ 10 || o0 | |L__00 [aToa, S Rericar
27.Fr previous 4 Calend. trs. .
alubed c. Number of @ | 0.0 | b.Phasel E ‘38 | b'%sﬁfmn Pmm
required mml‘ete .
e, [4] bt 4] | ——5— crmen I L \
» uumbu o o Numper nt — peleasec e %%
d. Ph ]II d. Re;
pa e, (0] B [7] [ 00 e | L 25 ] 5mn

Small B..sm&s Regnlatory Enforcement Fairness Act (SBREF. A) - Your Comments Are Important
The Small Business and Agricutture Regulatory Enfomement Ombudsman and 10 Faimess Boards were estat from small b
mrmwummm The Ombudsman will annually evaluate a«wmmmmmﬁmmm
wsiness. If small business (a business with 500 or fewer employees incduding those of affiiates) and wish to
\ctiviies of M. mll-w!-FlEG-F (1-888-734-3247).
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Permittee:

Permit No.:

Date of Inspection: .

Type of Inspection:

Inspector:

Administrative:

INSPECTION REPORT

MINING OMPANY ENC
3000
August 17, 2005

Partial and NOV Follow-up

Karl

This deep mine stopped producing coal on July 15, 2005. A temporary cessation
notice was received today and a compliance conference was held.

Hydrologic Balance:

NOV 05-090-100-003, violation 1 of 2, was issued on July 14, 2005, for failure to
prevent additional contribution of suspended solids from basin 001 to the receiving
stream. Today basin 001 was discharging clear water (pH of 7.0 and iron 1 mg/L),
and was no longer coloring Jakes Creek gray. The violation is terminated, effective
July 25, 2005, the day permittee called and stated the pond water had been cleared

up.
Coal Mine Waste:

NOV 05-090-100-003, violation 2 of 2, was issued on Jw'y 14, 2005, for failure to
follow the approved plans for underground development waste storage by allowing

waste fo be hauled off the permit. A location map and laboratory analysis for the off-
Slte waste was received on July 25,, 2005. The waste material was toxic and on July
29" the corrective action was modified to require the permittee to return the waste to
the permiﬂed face-up area. The permittee stated the waste had already been
returned to the site soon after the NOV was issued. There is a pile of waste at the
face-up, and there was none at the off-site area, where a man had since used dirt to
build his road. The violation is terminated effective July 29, 2005.

Revisions:

311S-KHfyc

Revision #1 is still pending approval. It will contain a plan for chemical treatment of
suspended solids at basin 001. The permittee also intends to change the
underground development waste storage plan in this revision.

Page 2 of 2
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EXHIBIT F-1

United States Department of the Interior

OFFICE OF SURFACE MINING
3 . Reclamation and Enforcement

= 530 Gay St., S.W., Suite 500
Knoxville, TN 37902

GITATION ENCLOSED AE 12 0

Remail 08/15/05
NOTICE OF PROPOSED CIVIL PENALTY ASSESSMENT (NOPA)

Neme
L ELT

RE: (OWPent pam &
CITATION NO. N05-090-100-003 PERMIT NO. 3000

Dear Sir:

Under the authority of the Surface Mining Control and Reclamation Act of 1977,
30 U.S.C. 1201, et. seqg., you were issued Notice of Viclation N05-090-100-003.

In accordance with 30 CFR Part 845, you are hereby issued a proposed assessment
in the amount of $4,620.00.

Carefully read this letter and the enclosed information concerning the
requirements for payment of civil penalty assessments. Information regarding
the requirements for obtaining informal and formal review of the proposed
penalty is also enclosed.

If the enclosed Assessment Worksheet shows that good faith was not considered
in making this assessment (due to the length of the abatement period), you may
request a modification based on consideration of good faith. To obtain a
reduction of the penalty on the basis of good faith in attempting to achieve
compliance, you must show that you took extraordinary measures to abate the
violations in the shortest possible time and that abatement was achieved
before the date set for abatement. Your request for a modification should be
made in writing, after the violations have been abated, and should be -
addressed to the Program Support Group at the above address. You should
enclose a notarized affidavit describing the extraordinary measures taken.

A copy of the Inspector's Statement and Assessment Explanation, which contain tk
rationale for the assessment, may be obtained by wverbal or writtemn request.
Verbal requests may be made to Brenda Summerour at (B865) 545-4103, Extension 18¢

If you have questions, you may call a Civil Penalty Assessment representative
at (B65) 545-4103, Extension 147 or 165.

Since:rely, .
| Sy R (Frrit
TAKE PRIDE&—, _
e [NAM%EQDAG}O upervisor
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0OSM 723-6
Revised 03/19/92

Assessor: DE
Date: 08B/02/05

PERMIT # 2450

ASSESSMENT WORKSHEET

NAME OF COMPANY: fﬂ"f?x\éﬂltﬂh@_ P

Page 1

of 1

Citation #: N05-090-100-003

Viclation 1 of 2

1. History of Previous Violations

2. Seriousness
A. (1) Probability of Occurrence

(2) Extent of Damage
Poteritial or Actual

B. Obstruction to Enforcement
3. Negligence
4. Good Faith

TOTAL FOINTS

ASSESSMENT 2200.00

POINTS

15

13

12

40

A-38

Violation 2 of

Histbry of Previous Violations

Seriousness

2

POIN1

A. (1) Probability of Occurrence 15

{2) Extent of Damage
Potential or Actual

B. Obstruction to Enforcement

Negligence

Good Faith

TOTAL DOINTS

ASSESSMENT

11

16

42

2420.00



EXHIBIT F-2

May 4, 2008
NOTICE OF PROPOSED CIVIL PENALTY ASSESSMENT (NOPA)

/ fane.
SAdress

RE: Notice of Violation N08-020-179-001, “McKinley mine”, Federal Permit NM-0001J
Dear Sir or Madam:

Under the authority of THE SURFACE MINING CONTROL AND RECLAMATION ACT OF
1977, 30 U.S.C. 1201 et seq., on April 24, 2008, you were scrved; Notice of Violation
N08-020-179-001 via certified mail.

Office of Surface Mining regulations at 30 CFR PART 845 establish a point system to evaluate
each violation cited in a Notice of Violation or Cessation Order. In deciding whether to propose
a penalty for a violation cited in a Notice of Violation, the permittee's history of previous
violations, the seriousness of the violation, and the degree of negligence involved in the violation
are considered. If the permittee has abated the violation by the time the proposed assessment is
prepared, good faith in complying may also be considered. Under the point system, a penalty is
not required when a violation is assigned a total of 30 points or less.

However, in accordance with the regulations under 30 CFR 845.12(c) this office will exercise its
discretion to assess a penalty for violations assigned 30 points or less, when points assigned
under 30 CFR 845.13 to a particular violation reach a certain threshold limit, in any one of the
following categories: “History” 12 or more points, “Seriousness” 21 or more points,
“Obstruction” 12 or more points, and “Negligence” 15 or more points.

Therefore, in accordance with 30 CFR Part 845, and the criteria above, you are hereby issued a
proposed civil penalty assessment for this violation, in the amount of $1,100.00

Carefully read this letter and the enclosed information concerning the requirements for payment

of civil penalty assessments. Information regarding the requirements for obtaining informal and
formal administrative review of the proposed penalty is also enclosed.
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If the enclosed Assessment Worksheet shows that goad faith in achieving compliance was not
considered in making the assessment, you may request a modified assessment based on
consideration of good faith. To request consideration of good faith, you must show that
extraordinary measures were taken to abate the violation(s) in the shortest possible time and that
abatement was achieved before the time set for abatement. Your request should be made in
writing, after the violation(s) have been abated, and should be addressed to the Program Support
Division, at the address above.

If you have any questions, you may call Carl R. Johnston, Northwest Branch, at (303) 293-5038.

Sincerely,

James Fulton, Chief
Denver Field Division

enclosures

cc: OSM Albuquerque Field Oftice
OSM - Farmington Area Office
BLM Farmington District Office
BIA Navajo Area Office
Navajo Nation Mineral Department
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Assessor #:_61 Page 1 of 2
ASSESSMENT EXPLANATION
NOV # N08-020-179-001

Company Name / Permittee: __ Aene

Violation # 1 of 1

Nature of Violation: Conducting blasting operations using an unlicensed blaster.
Provision Violated: 30 CFR 955.2

Points
History of Previous Violations:

o

NONE
Seriousness: (Part A or B)
A. Event the standard was designed to prevent:

Damage to Public and Private Property and Endangerment to the Public’s Health and
Safety

(1) Probability of Occurrence: 1

Damage to Public and Private Property and Endangerment to the Public’s Health and
Safety, as a result of the permittee’s failure to employ a certified / licensed blaster for a
shot on February 2, 2008, has an insignificant change of occurrence. Consequently the
point scale for “Insignificant Chance of Occurrence” (0-4 pts) is warranted and 1 point is
assigned.

(2) Extent of Actual or Potential Damage: _8

The Inspector did not indicate in his report the exact location of the February 2, 2008,
blast relative to the permit boundary other than stating the blast was in Pit 14C. No shot
record for the blast was provided to indicate whether or not the blast was within the limits
established by the regulations. However potential damage(s) would include the breakage
of windows, cracking of walls and plaster, etc., at the residence as a result of permitting
an uncertified / unlicensed to supervise the blast. Any damage to the residence would be
considered to have occurred off the permit area. Consequently, the lower end of the point
scale for “off-permit damage” (8-15 pts) is warranted and & points are assigned.

TOTAL Seriousness: _95
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Assessor #: 61 Page 2 of 2
ASSESSMENT EXPLANATION
NOV # N08-020-179-001

Company Name / Permittee: _ /107) € —

Violation # 1 of 1
B. Obstruction to Enforcement: N/A
Negligence: 21

Greater Degree of Fault than Negligence. Reckless. The Inspector indicates in his report
that the blaster in charge of the February 2, 2008, shot did have a blasting license 1ssued
by the State of New Mexico, however, his certification from OSM to conduct blasting
operations on Indian lands operations had expired in May 2007. The Inspector also states
that the permittee had at least three other blasters who hold current OSM certification to
conduct blasting operations on Indian lands. Blasting is a dangerous operation to be
conducted by only certified blasters trained in the use of explosives. As such, these
trained personnel are required to undergo occasional retraining and recertification.
Consequently, the scale for “greater degree of fault than negligence” (13-25 pts) is
warranted and 21 points are assigned.

o

Good Faith:

No abatement time or measures were given for this point-in-time violation.
Consequently, no good faith points can be awarded.
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ASSESSOR #: 61 Page | of 1
ASSESSMENT WORKSHEET
PERMIT: NM-0001] NOV: N08-020-179-001

Company Name / Permittee: __ féme .

VIOLATION 1 of 1 POINTS
1. History of Previous Violations: 0
2. Seriousness (Part A (Event) or Part B (Obstruction))
A. Event violations
(1) Probability of Occurrence: 1
(2) Extent of Actual or Potential Damage: _8
TOTAL Event Seriousness: _9
B. Obstruction to Enforcement: N/A
3. Negligence: 21
4. Good Faith: 0
TOTAL POINTS: _ 30
ASSESSMENT: $1,100.00
VIOLATION __of _ POINTS
1. History of Previous Violations: N/A
2. Seriousness (Part A (Event) or Part B (Obstruction))
A. Event violations
(1) Probability of Occurrence: N/A
(2) Extent of Actual or Potential Damage: N/A
TOTAL Event Seriousness: N/A
B. Obstruction to Enforcement: N/A
3. Negligence: N/A
4. Good Faith: N/A
TOTAL POINTS: _N/A
ASSESSMENT: _N/A

A-43



EXHIBIT G-1

* b

United States Deépartment of the Interior
OFFICE OF SURFACE MINING RECEIVED

" Reclamation and Enforcement _
530 Gay St.,, S.-W., Suite 500 AUG 35 m5
Knoxville, TN 37902 . o

OSM KNOXVILLE
“(Date) FIELD OFFICE

L
Wilfred R. Klimas, Supervisor “Qil/
Inspection Group 406‘ SD
OSMRE - Knoxville Field Office OSM 24 2
530 Gay Street, S.W., Suite 500 I\ 05
Knoxville, Tennessee 37902 lr/vo SpECT‘
. (PR y)

RE: COmpng-Neme.
CITATION NO. N05-050-100-003 PERMIT NO‘_goﬁo
Dear Mr. Klimas:

Pursuant to 30 CFR 723.18 or 30 CFR 845.18, I request a conference on

behalf of _(OMParc_neme.
} r

to review the proposed assessment for violations of the referencec‘l/citation.

My telephone number is_ Z'_a Pﬂl‘mﬁ’_# -/

} Signatlrre/of Requestor)

Jeob . JAPe 1T

(Name and Title of Requestor)

| atms

(Address of Requestor)

Provided your request is received within 30 days of the date the proposed
assessment or reassessment is received, as provided in 30 CFR 723.18 (a) or
30 CFR 845.18(a), you will _be contacted by a conference officer in order to
arrange the time and place of the conference. Only the vioclations assessed
a proposed penalty will be reviewed.

Pursuant to 30 CFR B845.18(b) (2), at ;I.east 5 days prior to the conference,
notice of the time and place of the conference must be posted at the Office of

Surface Mining Reclamation and mW'E ; at has jurisdiction
over the mine. Any person has Hqu mm mih. the conference.
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EXHIBIT G-2

CONFERENCE REQUEST FORM
U.S. Department of the Interior
Office of Surface Mining
P.O. Box 466067
Denver, CO 80201-6667

ATTENTION: Carl R. Johnston, Northwest Branch
Program Support Division

OR FAX to: 303-293-5032 followed by a signed original request.

Pursuant to 30 CFR 845.18, [ request a conference to review the proposed assessment for
violations of Notice of Violation # N08-020-179-001.

My telephone number is ()

(Signature) (Date)

(Please Print Name and Title)

(Name of Permittee or Operator)

(Street Address or PO Box)

(City, State, Zip Code)
Provided your request is received within 30 days as provided in 30 CFR 845.18, you will be
contacted by a conference officer in order to arrange the time and place of the conference.
Pursuant to 30 CFR 845.18(b)(2), at least 5 days prior to the conference, OSM will post notice of
the time and place of the conference at the OSM field office that has jurisdiction over the mine.

Any person has the right to participate in the conference.

Please keep a copy of the completed form for your files.
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PAYMENT AND APPEAL INFORMATION

I. PAYMENT PROCEDURES

Unless you request an informal assessment conference or formal administrative review of the
penalty in accordance with the instructions set forth below, the proposed civil penalty assessed in
the accompanying NOTICE OF PROPOSED CIVIL PENALTY ASSESSMENT (NOPA) will be
re-issued as a FINAL ORDER thirty (30) days after receipt of this letter. If there is a pending
appeal for review of the citation under 30 CFR 843.16, the FINAL ORDER will be issued after
conclusion of the appeal. Payment must be received by the Office of Surface Mining (OSM),
Collections Team, within 30 days after the issnance of the FINAL ORDER or the debt will be
considered delinquent and the following sequence of charges will be applied to your account: (1)
Interest calculated at the current Treasury rate will be assessed from the day when payment of the
civil penalty was first due. (2) Administrative costs will be incurred in the processing and
handling of the delinquent debt, such as the cost of referring the account to a debt collection
company. (3) If any portion of the civil penalty remains unpaid ninety (90) days after the
assessment is first due, you will be subject to a 4 percent penalty per year upon the balance due
calculated from the first day of delinquency. This penalty will accrue at the rate of one-half of
one percent for cach month or portion thereof that the balance remains unpaid.

Payment should be made by check or money order, payable to the “Office of Surface Mining”
and mailed to:

Office of Surface Mining
PO Box 979068
St Louis, MO 63197-9000

Payments by courier delivery should be sent to:

U.S. Bank
Government Lockbox 979068
1005 Convention Plaza
SL-MO-C2-GL
St. Louis, MO 63101
314-418-1028

To assure proper credit for your payment, please note on your check or money order the
citation number for which payment is being made. If payment of the civil penalty in a lump
sum will result in severe financial hardship please contact a collection specialist immediately at
(303) 236-0330 to discuss installment terms.

Please note that, even though payment is not delinquent until 30 days after the assessment
becomes a Final Order, a record of this civil penalty will be placed on the Applicant Violator
System (AVS) at the time a Final Order is issued. Placement on AVS may block the issuance of
any pending permit,
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Federal law also authorizes the collection of the debt (created by issuance of a Final Order) by
administrative offset against any payments or refunds due you from the Federal Government.
You would have opportunity to inspect and copy OSM records pertaining to this debt, and/or
enter into a written agreement with OSM to repay this debt, before such offset occurs.

Il. TO REQUEST AN INFORMAL ASSESSMENT CONFERENCE

If you wish an informal assessment conference with a representative of OSM to review the
amount of this proposed assessment, you must submit a written request within thirty (30) days
after you receive this letter as provided at 30 CFR 845.18(a) [30 CFR 725.18(a) for interim
program operations]. You may use the enclosed form to request an informal assessment
conference by sending your request to:

Carl R. Johnston, Northwest Branch
Office of Surface Mining

P.O. Box 46667

Denver, CO 80201-6667

or by telecopying to the number on the form.

III. TO REQUEST A FORMAL HEARING

If you wish a formal hearing before an Administrative Law Judge under Section 518 of SMCRA
[30 U.S.C. 1268] (30 CFR 845.19) to contest cither the proposed penalty assessment or the fact
of the violation, or both, you must file a Petition for Review together with payment for the full
amount of the civil penalty assessed. Your payment will be deposited in an escrow account until
there is a final decision on the amount, if any, that is due. The fact of the violation may not be
contested if it has been previously decided in a formal administrative review pursuant to 30 CFR
843.16. The dates for filing the Petition for Review are: (1) If you are not requesting an informal
assessment conference, you have 30 days from receipt of this letter to file the Petition for Review
with escrow payment; and (2) If an informal assessment conference has been held, you have 30
days from receipt of the conclusion of the conference to file the Petition for Review with the
escrow payment.

Your escrow payment must be made by check or money order payable to the “Office of Surface
Mining” In order to assure proper credit for your payment, please write the number of the
NOV or CO and the pertinent violations(s) on the front of the check or draft. Attach the
draft or check to the petition and send to:

U. S. Department of the Interior
Office of Hearings and Appeals
801 N. Quincy Street
Arlington, Virginia 22203

The requirements for the contents of the Petition for Review are set forth at 43 CFR 4.1152.
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If you wish a hearing to contest some, but not all, of the assessed penalties under Section 518,
you must indicate the specific violation(s) for which you want a hearing. You must pay into
escrow the proposed penalty for those violations. However, with respect to the uncontested
penalties, you must pay them within 30 days after the assessment becoming a Final Order to
avoid the additional charges described in Section 1.

1f it is determined through administrative review of the proposed penalty that no violation
occurred, or that the amount of the penalty should be reduced, OSM will refund the amount with
appropriate interest. However, all refunds are subject to administrative offset for any other
outstanding civil penalty debts and/or delinquent reclamation fees you may owe. You would
have opportunity to inspect and copy OSM records pertaining to such other debt, and/or enter
into a written agreement with OSM to repay such other debt, before such offset would occur.

Please be advised that failure to forward the amount of the proposed assessment along with the
Petition for Review under Section 518 of SMCRA will result in a dismissal of your Petition.

Since you are requesting a formal hearing, you may want to have an attorney assist you in the
presentation of your case. However, you are entitled to represent yourself.

Locations for hearings are sclected by the Administrative Law Judge with due regard for the
convenience of the parties and witnesses.
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EXHIBIT H

( (

United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
710 Locust Street, Second Floor
Knoxville, TN 37902

September 7, 2005

CONFERENCE REQUEST APPROVAL

Mr. Todd [
Manager

Palmer, TN 37365

Subject: C‘()m‘,ﬂﬂ 2 nehe
Violation: 1 of 1 of N05-090-100-003
Permit: 3000

Dear Mr. [

This is in response to your letter dated August 30, 2005, in which you requested a conference.
Your request for the conference has been granted. One of our Conference Officers will be
contacting you to schedule the conference. If you have questions or need assistance, please call
me at (865) 545-4103, extension 186.

Sincerely,

Pondn B Junmnsil

Brenda A. Summerour

Secretary

TAKE PRIDE ‘&&=

INAMERICA g~
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EXHIBIT |

{_
United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
. 710 Locust Street, Second Floor
Knoxville, TN 37902

September 8, 2005

Mr. Todd K:

Palmer, Tennessee 37365

Subject: omPearg Name
Violation No: 1 ofl ofNOS 090-100-003
Permit: 3600

Dear Mr. K

You have been scheduled for an assessment conference on the above referenced citation for
September 21, 2005 at 9:00 a.m. at the following address:

Department of the Interior
Office of Surface Mining
John J. Duncan Federal Building
710 Locust Street, Second Floor
Knoxville, Tennessee 37902

Please be prepared to submit any material for consideration before or during the conference that
addresses the violation or the penalty. You may be prepared to finalize the case at the
conclusion of the conference that may include making payment for the agreed penalty. This
conference may be held in person, by telephone, or by submitting any written material received
by the scheduled conference date. Any person has a right to attend and participate in the
conference.

If it is necessary to reschedule the conference due to circumstances beyond your control, please
contact me at (865) 545-4103, extension 165. Only one rescheduling will be considered.

Sincerely,

@u M ﬂwf/W

Ron McDowell
Assessment Conference Officer

TAKE PRIDE ‘€=
INAMERICA oo
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EXHIBIT J-1

[Date]
CONCLUSION OF CONFERENCE

Mr./Ms.
[Title]
[Address]

RE: Notice of Violation N00-000-000-000, “[Mine Name],” Federal Permit 00-00000
Dear Mr./Ms:
This letter formally concludes the conference relating to the above violation.

After reviewing all of the information supplied to me at the conference and all other information
available to me concerning the above violation, pursuant to 30 CFR §845, I am [raising,
lowering, or affirming] the proposed assessment andEfacating the penaltﬂas shown on the
attached Assessment Conference Report. '

Office of Surface Mining regulations at 30 CFR PART 845 establish a point system to evaluate
each violation cited in a Notice of Violation (NOV) or Cessation Order (CO). In deciding
whether to propose a penalty for a violation cited in an NOV, the permittee’s history of previous
violations, the seriousness of the violation, and the degree of negligence involved in the violation
are considered. If the permittee has abated the violation by the time the proposed assessment is
prepared, good faith in complying may also be considered. Under the point system, a penalty is
not required when a violation is assigned a total of 30 points or less.

However, in accordance with the regulations under 30 CFR §845.12(c), this office will exercise
its discretion to assess a penalty for violations assigned 30 points or less when points assigned
under 30 CFR §845.13 to a particular violation reach a certain threshold limit in any one of the
following categories: 12 or more points for “History,” 21 or more points for “Seriousness,” 12
or more points for “Obstruction,” and 15 or more points for “Negligence.”

The Assessment Conference Report shows the dollar amount of the civil penalty associated with
each violation for which the conference was held and reflects changes resulting from the
conference. It also shows the point values assigned for the proposed assessment and the point
values assigned as a result of the conference.
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If you wish a formal hearing to contest the revised assessment, you must submit a petition for
review within 30 days after the date you receive this letter to:

U.S. Department of the Interior
Office of Hearings and Appeals
801 North Quincy Street
Arlington, VA 22203

In your petition, you may include a request for a formal hearing on the fact of the violation if you
have not previously been granted or denied such a hearing,

Your petition must be accompanied by a check or money order payable to "Office of Surface
Mining" in an amount equal to the total of the revised assessment for which you are requesting a
hearing. If you fail to submit the check or money order with your petition, or if the check is
returned for nonpayment, or if the check or money order is written for an amount less than the
proposed assessment, you may forfeit your right to a hearing. To assure proper credit of your
payment, you must note on your check or money order the violation for which the contested
assessment is being made.

The proceeds of your check or money order will be held in escrow and if, after administrative or
judicial review, it is found that there was no violation or that the proposed penalty was too high,
the balance will be refunded to you with interest at the rate of 5 percent or at the prevailing
Department of the Treasury rate, whichever is greater.

If you do not make a timely request for a hearing with respect to a violation, the proposed
assessment for that violation will become final and will be due and payable within 30 days from
the receipt of this letter. Payments should be made by check or money order payable to the
"Office of Surface Mining" and sent to:

Office of Surface Mining
PO Box 979068
St Louis MO 63197-9000

For courier service, send payments to:

U.S. Bank
Government Lockbox 979068
1005 Convention Plaza
SL-MO-C2-GL
St. Louis, MO 63101
314-418-1028
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To assure proper credit of your payment, you must note on the check or money order the
violation for which payment is being made.

Please read this letter carefully. If you have a question which is not answered by this letter, you
may call me at (000) 000-0000.

Sincerely,

[Name of Conference Officer]
Assessment Conference Officer

Enclosures

cc: [OSM Field Offices and other applicable Government Offices]
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UNITED STATES DEPARTMENT OF THE INTERIOR
OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
WESTERN REGIONAL COORDINATING CENTER

P.O. Box 46667

DENVER, COLORADO 80201-6667

ASSESSMENT CONFERENCE REPORT

Company Name: [Name of Company]
Permit #: 00-00000

Citation: N00-000-000-000

Type of Conference: Telephone

Date of Conference: [Date]

Person(s) in Attendance

[Attendee’s Name]

[Attendee’s Name]

Violation Number

1 of 1

Approved:

(Signature of Conference Officer)

Page | of ?
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Title

[Attendee’s Title]

[Attendee’s Title]

Amount of Assessment as Revised

$000.00

Total: VACATE PENALTY

(Date)



ASSESSMENT CONFERENCE REPORT
(Continued)

Permittee: [Name of Company]
Permit #: 00-00000

Citation: N00-000-000-000
Violation: 1 of 1

Violation: 1 of 1

1. Nature of Violation: Failure to maintain a diversion.

(a) Provisions Violated: 30 CFR §816.43(a)(2)(i) and (iii)

(b) Date(s) for Abatement: 00/00/00 and 00/00/00 (modified to 00/00/00)

(c) Date Reinspected: 00/00/00

(d) Date of Termination: 00/00/00

Proposed Conference
2. Conference Assessment Assessment
(a) History/Previous Violation 00 00
(b) Seriousness
(1) Probability of Occurrence _00_ _00_
Extent of Damage _00 . _00
(2) Obstruction to Enforcement NA _NA
(c) Negligence _00 _00
(d) Good Faith _00 _00
Total Points: _ 00 _ 00
Total Amount of Assessment: $0000.00 $000.00

VACATE PENALTY: The revised penalty assessment of $000.00 is vacated because (1) the
assessment is less than 30 points and (2) none of the threshold limits in any one of the categories
for “History,” “Seriousness,” or “Negligence” has been reached.

Page 2 of ?
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ASSESSMENT CONFERENCE REPORT
(Continued)

Permittee: [Name of Company]
Permit #: 00-00000

Citation: N00-000-000-000
Violation: 1 of 1

3. Narrative:
HISTORY (0 points)

The history points for this violation include the appropriate past violations for the entire
surface coal mining operation.

PROBABILITY OF OCCURRENCE (0 points)

EXTENT OF ACTUAL OR POTENTIAL DAMAGE (0 points)

NEGLIGENCE (0 points)

GOOD FAITH (0 points)

The violation was not abated at the time the assessment was made. Consequently, good
faith points were not considered.

Good faith points are awarded if abatement is achieved as rapidly as possible after
notification of the violation by using extraordinary measures. Examples of such
measures include initiative, continued effort, use of extra equipment and/or personnel,
interrupted coal production, and working beyond normal hours. Rapid compliance means
that the abatement occurred as quickly as possible, based on unique circumstances
relating to the case, and that abatement was achieved prior to the time for abatement
appearing on the NOV or prior to any modified time for abatement as determined by the
inspector who wrote the NOV. To award good faith, there must be evidence that
extraordinary measures were used in addition to rapid compliance. Applicable
assessment guidance further states that good faith points are designed to motivate the
operator to achieve compliance after notification of the violation.

Page 3 of ?
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EXHIBIT J-2

CONCLUSION OF CONFERENCE

Permittee

Company

Street or P.O. Box

City, State and Zip code

Re: Assessment Conference for:
Violation No. 1 of of
Permit:

Dear Mr.
This letter formally concludes the conference relating to the above violation.

After reviewing all of the information supplied to me at the conference and all other information
available to me concerning the above violation, pursuant to 30 CFR Part 845, I am affirming the
assessment for the above violation as shown on the attached Assessment Conference Report.

The Assessment Conference Report shows the dollar amount of the civil penalty associated with
each citation for which the conference was held and reflects changes, if any, resulting from the
conference. It also shows the point values assigned for the proposed assessment and the point
values assigned as a result of the conference.

If you wish a formal hearing to contest the affirmed assessment, you must submit a petition for
review within 30 days after the date you receive this letter to:

U.S. Department of the Interior
Office of Hearings and Appeals
801 North Quincy Street
Arlington, Virginia 22203

In your petition, you may include a request for a formal hearing on the fact of the violation if you
have not previously been granted or denied such a hearing. Your petition must be accompanied
by a check or money order payable to "Assessment Office--OSM" in an amount equal to the total
of the affirmed assessment for which you are requesting a hearing. If you fail to submit the
check or money order with your petition, or if the check is returned for nonpayment, or if the
check or money order is written for an amount less than the proposed assessment, you may
forfeit your right to a hearing.
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The proceeds of your check or money order will be held in escrow and if, after administrative or
judicial review, it is found that there was no violation or that the proposed penalty was too high,
the balance will be refunded to you with interest at the rate of 6 percent or at the prevailing
Department of the Treasury rate, whichever is greater.

If you do not make a timely request for a hearing with respect to a violation, the proposed
assessment for that violation will become final and will be due and payable within 30 days from
the receipt of this letter. Payments should be made by check or money order payable to .
"Assessment Office--OSM" and sent to:

Office of Surface Mining
PO Box 979068
St Louis MO 63197-9000

To assure proper credit of your payment, you must note on the check or money order the
violations for which payment is being made.

Please read this letter carefully. If you have a question that is not answered by this letter, you
may call me at ( 865) 545 4103.

Sincerely,

Conference Officer
Enclosure

Ccc:
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EXHIBIT J-3

United States Department of the Interior
OFFICE OF SURFACE MINING

Reclamation and Enforcement
710 Locust Street, Second Floor
Knoxville, TN 37902

NOV 29 2006
CONCLUSION OF CONFERENCE
Mr. Todd K Manager
' ALNED €
C ne ek des s
Abingdon, VA 24210
Re: Assessment Conference for: ;tm}!?zv/c',mw (<
Violation No.: 1 of 2 of N05-090-100-003(2)
Permit: 3000
Dear Mr.:K

This letter formally concludes the conference relating to the above violation.-

After reviewing all of the information supplied to me at the conference and all other information
available to me concerning the above violation, pursuant to 30 CFR Part 845, I am revising the
assessment for the above mentioned violation as shown on the attached Assessment Conference
Report.

The Assessment Conference Report shows the dollar amount of the civil penalty associated with
each violation for which the conference was held and reflects changes, if any, resulting from the
conference. It also shows the point values assigned for the proposed assessment and the point
values assigned as a result of the conference.

As you chose to resolve this matter through a Consent Assessment of Civil Penalty (Full
Payment) and payment was received, this matter has been settled. If you have any questions
which are not answered by this letter, you may call me at (865) 545-4103, ext. 165.

Sincerely,

e NGl

Ron McDowell
Assessment Conference Officer

Enclosure:
Copy of signed Consent Assessment of Civil Penalty (Full Payment)

TAKE PRIDE ‘&=
INAMERICA <o
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ASSESSMENT CONFERENCE REPORT

Page 1 of 3
Knoxville Field Office
Company Name: (W% Nen &
Permit No: 3000
Citation No: N05-090-100-003
Type of Conference ___ in person x__telephone _ _letter
Conference Started: September 21, 2005 at 9:00AM
Conference Ended: September 21, 2005 at 10:15AM
Persons in Attendance Title
Todd K _ Manager
Ron McDowell Conference Officer
Amount of Assessment
Violation No: As Revised
1 $ 1,430.00
2 $_1.430.00
| $
$
$
$

Approved: %‘4’ m ﬂ/”[{} W Date: HUV ”ﬂ

(Signature of ‘Conference O\fﬁcer) A
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ASSESSMENT CONFERENCE REPORT
(Continued)

Page 2a of 3

Company Name: " " A L) RN
pany Qjﬁfi ,j/? e
Permit No: 3000

Citation No: N05-090-100-003

Violation 1 of 2

3. Narrative:
(Explanation of changes in assignment of points and information presented at the conference.)

IMPACT: Stream discoloration and sedimentation
HISTORY: No information was submitted to change the assignment of points.

PROBABILITY: Fifteen points, occurred event, were assigned. The company representative
produced no information to change the points assessed for this category.

The mine manager agrees the receiving stream was turned a gray color by the discharge from
sediment basin 001.

EXTENT: Thirteen points, damage extending outside the permit area, were assessed.

The company representative contends the points assigned should be reduced.

Mine manager contends he conducted his own sampling of discharge and the laboratory analysis
showed a suspended solids level of only 24mg/l and not 44mg/1 as indicated by the OSM sample.
Also, he contends the company actually improved the quality of water to the receiving stream.
Prior to mining, the company collected and hauled 23 tons of trash from the creek bed resulting
in a more natural streambed and improved quality of flow. Findings: Both the OSM stream
sample analysis and operator’s sample analysis indicate a suspended solids level higher than the
receiving stream. Because the basin discharge makes up a significant portion of the receiving
stream flow at this point, the elevated level of suspended solids at discharge as indicated by
either sample (44mg/] or 24 mg/l vs 5 mg/l upstream) would likely result (and actually did result)
in a adverse coloration and water quality impact. Both OSM inspector and operator agree the
color change was evident. Also, sediment was was documented observed in the streambed below
the basin 001 discharge. Streambed coating would adversely affect aquatic species. The
operator’s previous efforts to clean trash from receiving stream indicates a concern for improved
water quality however this information cannot be considered for a reduction to extent of damage.
Assessment for extent of damage remains at thirteen points.
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NEGLIGENCE: Twelve points, high negligence, were assessed. The Mine Manager contends
the points assigned to this category should be reduced. He contends the suspended solids
problem exists because the basin was located and constructed in a creek bottom where alluvial
material exists. Also, the basin has internal seeps in the bottom which cause sediments pumped
from the mine entry box cut to suspend. He contends the company did not ignore the problem
prior to issuance of the violation. The company submitted a permit revision to address the
problem. A company representative also checked the condition of in-pond waters each morning,
before work began, to evaluate for needed treatments. Mine manager says company realized this
permit could not be mined without repeatedly having the same situation occur and resulting in
gray water discharges, therefore, active mining has been indefinitely suspended. He further
explained that mine activity in the box cut cannot avoid suspended solids laden water which
must be pumped to basin 001. Mining has been stopped to avoid repeatedly contaminating the
stream and to avoid the resulting enforcement actions. Findings: The conference manual
guidance allows a lower level of negligence when the operator was actively working to correct
the problem when the violation was issued. The information provided above indicates the
operator was working to address the situation when the violation was issued. However,
information provided by the inspector indicates the permit revision to address impacts to
receiving stream was previously ordered by' the inspector. Also, inspector indicates the violation
was issued because the operator was not diligent in implementing the approved treatment
measures after permit revision was approved.

GOOD FAITH: The violation was written on July 14, 2005 with a specified abatement date of
August 17,2005 or a period of 34 days. The violation was terminated by OSM on the effective
date of July 25, 2005 or a period of eleven days from violation issuance. Therefore, the violation
was abated by the company within 32% of the allowed abatement period. In accordance with the
OSM Conference Manual, the operator is eligible for a reduction of 7 points for good faith efforts
with submission of operator’s statement of extraordinary measures taken to abate. Operator
submitted the required statement which was received by OSM KFO on October 11, 2005. The
OSM issuing inspector agrees with awarding of good faith points.

SETTLEMENT: Telephoned Mine Manager, Todd K on October 24, 2005, to explain
conference conclusions, as described above, resulting in a assessement point reduction to 33 and
corresponding penalty reduction to $1,430.00. Mr. K was offered and agreed to settle the

penalty for violation #1 for this amount.
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ASSESSMENT CONFERENCE REPORT
(Continued)

Page 2 of 3
Company Name: K?'D};?E?{/ﬂ@ﬂ e_
Permit No: 3040 | d
1. Citation No: N05-090-100-003
Violation 1 of 1
(a) Nature of Violation: Failure to prevent additional contributions of suspended solids to

stream flow outside the permit area; basin 001 discharge had colored the receiving stream gray.

(b) Date for Abatement: August 17,2005 _ Date Served: July 14, 2005

Date of Termination: July 25, 2005

Proposed Conference
2. Conference Result Assessment Assessment
(a) History/Prev. Violation 0 0
(b) Seriousness
(1) Probability of _ 15 15
Occurrence
Extent of Damage 13 13
(2) Obstruction to
Enforcement
(c) Negligence 12 12
(d) Good Faith 0 -7
TOTAL POINTS 40 33
TOTAL AMOUNT o
ASSESSMENT $- 2.200.00 1,430.00
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ASSESSMENT CONFERENCE REPORT
(Continued)

Page 2%. of 3
Company Name: f@z?pzv- neme__
Permit No: 3000
1. Citation No: N05-090-100-003
Violation 2 of 2

(a) Nature of Violation: Failure to follow the approved plans for underground development
waste storage. The operator allowed underground development waste to be hauled off the permit.

(b) Date for Abatement: _August 17, 2005 Date Served: _ July 14, 2005

Date of Termination: _July 29, 2005

Proposed Conference
2. Conference Result - Assessment Assessment
(a) History/Prev. Violation 0 0
(b) Seriousness
(1) Probability of _ 15 15
Occurrence
Extent of Damage ) 11 8
(2) Obstruction to
Enforcement
(c) Negligence 16 16
(d) Good Faith -6
TOTAL POINTS 42 _ 33 _
TOTAI. AMOUNT
ASSESSMENT $_2420.00 $  1.430.00
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ASSESSMENT CONFERENCE REPORT
(Continued)

Page2b of 3
Company Name: ('M}@Zg nNeme._
Permit No: 3600
Citation No: N05-090-100-003
Violation 2 of 2

3. Narrative:
(Explanation of changes in assignment of points and information presented at the conference.)

IMPACT: Off Permit disturbance with no environmental controls
HISTORY: This permit has no points assigned for history

PROBABILITY: No information was submitted to change the points assessed for this category.
The operator agrees the underground development waste was hauled off the approved permit
area.

EXTENT: Operator contends the points assessed for this category should be reduced from 11
points. Operator indicated the underground development waste was only allowed to remain off
permit for a total of five days before the material was picked up and hauled back to the permit
area. Operator also indicates that during this five day period no rainfall events occurred,
therefore, no runoff could have drained from the waste into any receiving stream. The operator
produced color photographs of the off permit disturbance showing the material which was being
used to construct a farm access road. He also produced a color photograph showing the same
affected area after this material was picked up and hauled away showing no waste material
remained on the off permit site. Findings: Points for this category should be reduced from 11 to
8. Information submitted indicates very little, if any, damage actually resulted from the material
being placed off the permit. Material only remained off site for a 5 day period. Information
submitted indicates no rainfall events occurred over this period thereby reducing chances for
contaminated runoff to reach the receiving stream.

NEGLIGENCE: Operator contends the points assessed for this category should be reduced. He
indicates the area permitted for waste dumping was found to have evidence of subsidence after
the area was cleared of vegetative growth. The operator believed placing the material in this area
would cause problems with drainage flow due to the subsidence and its affects on flow. The
operator was not aware taking the material off permit would present a problem. Findings: The
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above information does not warrant a reduction of the assessed points. Hauling mine waste
material off permit to a unpermitted location with no environmental controls is disregarding an
obvious high risk of environmental harm.

GOOD FAITH: The violation was written on July 14, 2005 with a specified abatement date of
August 17, 2005 or a period of 34 days. The violation was terminated by OSM on the effective
date of July 29, 2005 or a period of 15 days from violation issuance. Therefore, the violation was
abated by the company within 44% of the allowed abatement period. In accordance with the
OSM Conference Manual, the operator is eligible for a reduction of 6 points for good faith efforts
with submission of operator’s statement of extraordinary measures taken to abate. The operator
submitted the required statement which was received by OSM KFO on October 11, 2005. The
OSM issuing inspector agrees with awarding of good faith points.

SETTLEMENT: Telephoned Mine Manager, Todd Kiscaden on October 24, 2005 to explain
conference conclusions, as described above, resulting in a assessment point reduction to 33 and
corresponding penalty reduction to $1,430.00. Mr. Kiscaden was offered and agreed to settle the
penalty for violation #2 for this amount.
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EXHIBIT J-4

[

i
1

United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement

710 Locust Street, Second Floor
Knoxville, TN 37902

October 25, 2005

@RI Nam e
Mr. Todd K Manager

Abdington, VA 24210

Re: Assessment Conference for: @7y22/L Nam &,
Violation Nos. 1 of 2 of N05-090-100-003(2)
Permit: 3000

Dear Mr. K’

This confirms our conference of September 21, 2005 and settlement of above referenced
citation. :

Attached are two copies of a Consent Assessment of Civil Penalty (Full Payment) for
signature. The signed agreements should be returned within ten (10) days from receipt of this
letter to:

Office of Surface Mining
John J. Duncan Federal Building
710 Locust Street, Second Floor
Knoxville, Tennessee 37902
Attention: Assessment Conference Officer

A check or money order in the amount of $2,860.00 should accompany the signed
agreements. Upon receipt of the signed agreements and the full payment, acknowledgment
will be made and one copy will be returned to you as receipt of full payment.

If you have any questions, please call me at (865) 545-4103, extension.165.

Sincerely,

qm/ W‘%@“"@é

Ron McDowell
Assessment Conference Officer

Enclosure:
2 copies Consent Assessment of Civil Penalty (Full Payment)

TAKE PRIDE ‘&&=
INAMERICA oo
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United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
710 Locust Street, Second Floor
Knoxville, TN 37902

In Re: Wu%j[cvm e NOV No.: N05-090-100-003(2)

CONSENT ASSESSMENT OF CIVIL PENALTY
(Full Payment)

THIS AGREEMENT is made and entered into by and between __
(“the permittee™) and the Office of Surface Mining Reclamation and Enforcement

("OSM"), U.S. Department of the Interior .

WHEREAS, pursuant to its authority under the Surface Mining Control and
Reclamation Act of 1977 ("the Act") and regulations promulgated thereunder, OSM has
issued to the Permittee, Notice of Violation (NOV) No.N05-090-100-003(2), charging the
Permittee with one or more violations of said Act and regulations at the Permittee’s surface
coal mining operation in Grundy County, Tennessee, operated under Permit No. 3115; and

WHEREAS OSM has proposed a civil penalty assessment in the amount of $4,620.00
for said NOV ; and

WHEREAS the parties wish to settle all outstanding issues arising out of the issuance
of said and proposed assessment;

NOW, THEREFORE, in consideration of the above premises and the conditions set
forth herein, the parties agree as follows:

1. A civil penalty in the amount of $2,860.00 is hereby assessed for the violation cited in

the above referenced NOV. This assessment is now final, and any rights the Permittee may
otherwise have had to contest the proposed penalty assessment are expressly waived.

TAKE PRIDE ‘&&=
INAMERICA 30w
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#
2. Receipt of check no. {72 5 in the amount of Z, & D _is hereby acknowledged in full
payment of said penalty assessment (provided any personal check timely clears the financial

institution on which it is written).
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Signature and Date

7 obb K

Name (print or type)
MINE  MLiT
Title

OFFICE OF SURFACE MINING
o Y onp 1055

ii?e’md Dafe
/[ JON /]4 rDﬁ:‘-‘»‘ we ((

Name (print or type name)

Assessment Conference Officer
Title




EXHIBIT K-1

INSPECTION GROUP
ASSESSMENT CONFERENCE CONCLUSION AUDIT REPORT

COMPANY NAME: (@da?,s, Neme__

CITATION #: NOV N05-090-100-003 violations #1 and #2 of 2
PROPOSED PENALTY $4.620.00 REVISED % 2.860.00
CONFERENCE OFFICER SIGNATURE:_/JpL é j&f//Z/

DATE SUBMITTED FOR REVIEW: __October 26, 2005

1. Penalty revisions and/or conference conclusions follow guidelines in the
Assessment Conference Officer's Manuals.

2. The file contains sufficient information and documentation to support the justification
presented in the Conclusion of Conference Report.

3. Payments, if applicable, were transmitted timely and according to established guidelines.

Comments:

1st Reviewer Concurrence

Do A - [[- )40

(Initidly & date) (Initials & date)

L

)

No | Conference scheduling letter was posted at least five days before the conference was
held. :

Conference was held within 60 days of receiving the Conference Request or the end
of abatement period.

[><| > H’

Conference was concluded and approved within 30 days of the conference end date

Reason for marking an item "No":

A-70



EXHIBIT K-2

UNITED STATES DEPARTMENT OF THE INTERIOR
QFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT
WESTERN REGIONAL COORDINATING CENTER
P.O. Box 46667
DENVER, COLORADO 80201-66667

CONFERENCE OFFICER AUDIT REPORT

Date of Review:

Company Name Citation # Date of Conference
s
Termination Date NOPA Revised Penalty
8 s
Collected Payment Plan Conference Officer

1. Penalty changes follow guidelines outlined in the Conference Officer’s Manual:

Concurrence: Yes No Rater's Concurrence
(Initials)

Rater's Comments:

2. Documentation presented in the Conference Report justifies a change in the penalty amount:

Concurrence: Yes No Rater's Concurrence
(Initials)

Rater's Comments:
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