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SUMMARY: The Office of Surface Mining Reclamation and Enforcement (OSMRE) is amending its regulations 

applicable to coal preparation plants. This action is taken in compliance with the District Court for the District of 

Columbia's July 6, 1984, ruling in In Re: Permanent Surface Mining Regulation Litigation (II) and supersedes an interim 

final rulemaking from July 10, 1985. The revised regulations (1) bring additional coal preparation plants under the 

permanent program regulations of the Surface Mining Control and Reclamation Act of 1977 (the Act); (2) allow persons 

operating coal preparation plants not previously subject to OSMRE rules a certain period of time to obtain the permit 

required as a result of the Court ruling; and (3) establish performance standards for such plants or facilities.   

 

DATE: This rule is effective on June 10, 1987.   
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I. BACKGROUND  

 

   The Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. 1201 et seq., sets forth general regulatory 

requirements governing certain activities associated with coal mining. One of those activities is the preparation and 

processing of coal.   

 

   In September 1977, OSMRE proposed interim program regulations which defined "Coal preparation" in very narrow 

terms, which meant the treatment of coal to improve its quality and refers to the removal of impurities and the sizing of 

coal to meet market specifications (42 FR 44956).   

 

   In December of 1977, OSMRE published the final interim program which, in response to numerous comments, added 

a definition of "waste" which included materials wasted or otherwise separated from the product coal and retained 

separation of impurities as a key element in the definition of preparation. (42 FR 62646).   

 

   The proposed permanent program rules published in September 1978 included a definition of the term "coal 

processing waste" which superseded the definition of "waste" above. It was intended to differentiate spoil, overburden 

and solid waste from the materials subject to the standards found at 30 CFR 816.81-88/817.81-88, "coal mine waste" (43 

FR 41688). These rules also proposed a definition of "coal processing plant" which contained separation of impurities as 

an integral part of the definition (43 FR 41804).   

 

   In March 1979, the final permanent program preamble, in a discussion explaining the authority of OSMRE and the 

states, included ". . . . coal processing plants no matter where located." (44 FR 15095) OSMRE regulated these facilities 

because associated with coal processing plants are coal wastes, waste piles, disposal sites, and other features which can 

seriously damage the environment which OSMRE is authorized under the Act to protect (44 FR 15292-3).   

 



   In this regulation the OSMRE declined to add the phrase "crushing and screening" to the final definition of "surface 

coal mining operations" at 30 CFR 700.5, because both the proposed and final definition contained phrases which are 

readily interpreted to include crushing and screening (44 FR 14914). However, neither the preamble nor the regulations 

addressing coal preparation plants at 30 CFR Part 827 mention "crushing or screening" and the phrase "and separates 

coal from its impurities" was retained in the final definition of coal preparation without preamble discussion.   

 

   In June 1980, OSMRE proposed to amend the definition of coal processing plants by changing the phrase" . . . and 

separated from its impurities" to ". . . or separated from its impurities". This was done to "clarify that chemical or 

physical processing is included within the scope regardless of whether processing is accomplished by separation of coal 

from its impurities" (45 FR 42335). However there had been no previous preamble discussions of this definition implying 

such an interpretation. The proposed rule was never promulgated.   

 

   Under proposed revisions in June 1982, OSMRE would regulate . . . coal processing plants and associated coal waste 

disposal areas so long as they are used "in connection with a coal mining activity" (47 FR 27688). As with the 1979 rules, 

coal processing plants at the point of ultimate coal use were not regulated since these activities would not be considered 

to be "in connection with" a coal mine.  

 

   Within the 1982 proposed revisions (47 FR 27690), a new definition for coal processing was proposed. The language 

was similar to the 1979 final rule and included this phrase "and separating coal from its impurities". However, in contrast 

to the 1980 proposed change, the preamble clarified that this proposed definition did not include coal facilities that do not 

result in the production of a coal processing waste product. By clarifying that coal processing includes only those 

activities where coal is separated from its impurities, the definition closely followed the common usage of the term in 

industry and provided for the regulation of those coal processing activities most likely to be associated with the potential 

for adverse environmental impacts on the land surface as discussed in the 1979 rule.   

 

   On May 5, 1983, OSMRE promulgated a final rule establishing regulations for the control of offsite coal preparation 

plants and support facilities, 48 FR 20392 (1983). In order to clarify OSMRE's jurisdiction, OSMRE adopted new 

definitions of "coal preparation or coal processing," "coal preparation plant," and "support facilities" and provided new 

preamble discussions of those rules. In part, the rules adopted in 1983 included a definition of "coal processing or coal 

preparation" which required that coal be separated from its impurities. The 1983 definition of "support facilities" included 

proximity as one factor to be considered in making the determination whether a facility was a support facility.   

 

   These definitions were challenged in In Re: Permanent Surface Mining Regulation Litigation (II), Civil Action No. 

79-1144 (D.D.C. 1984). In a July 6, 1984, opinion in that case, the District Court for the District of Columbia 

determined that OSMRE's rule was improperly narrow in contrast to the regulatory scope of the Act. Specifically, the 

Court held that facilities which in any way leach, chemically process, or physically process coal should be regulated as 

coal preparation plants even if they do not separate coal from its impurities. The Court also held that the Act did not 

support the consideration of proximity in determining whether a facility was a support facility. As a result of this ruling, 

the definitions of "surface coal mining operations," "coal preparation or coal processing," and "coal preparation plant" 

were remanded to the Secretary. Although the definition of "support facility" was not remanded, the Court's 

Memorandum Opinion indicated that it also could not stand.   

 

   In order to implement the District Court's Order concerning offsite coal preparation plants, OSMRE adopted an 

interim final rule, which became effective September 10, 1985 (50 FR 28180, July 10, 1985). The interim final rule 

revised the definition of "surface coal mining operations" in order to clarify that chemical or physical processing of coal 

would be regulated whenever they were in connection with coal mining. The revision made clear that OSMRE no longer 

considers the phrase "chemical or physical processing" to be modified by "in situ."   

 

   The rule also removed the definition of "coal processing or coal preparation" and adopted new definitions of "coal 

preparation" and "coal preparation plants" which include crushing, screening and sizing operations as well as other coal 

processing. The interim final rule also suspended the definition of "support facilities" and adopted performance standards 

for coal preparation plants.   

 

   At the same time as the interim final rule, OSMRE proposed the same language, in order to allow public comment on 

the rule (50 FR 28180, July 10, 1985). This notice finalizes the rules proposed on July 10, 1985.  

    



II. DISCUSSION OF COMMENTS RECEIVED AND RULES ADOPTED   

    

A. AMENDMENT TO DEFINITION OF "SURFACE COAL MINING OPERATIONS"   

 

   The statutory authority for the regulation of offsite coal preparation plants originates from the definition of "surface 

coal mining operations" in section 701(28)(A) of the Act. That definition reads as follows:   

 

   "[S]urface coal mining operations" means -- [A] activities conducted on the surface of lands in connection with a 

surface coal mine or subject to the requirements of section 516 surface operations and surface impacts incident to an 

underground coal mine, the a products of which enter commerce or the operations of which directly or indirectly affect 

interstate commerce. Such activities include excavation for the purpose of obtaining coal including such common 

methods as contour, strip, auger, mountaintop removal, box cut, open pit, and area mining, the uses of explosives and 

blasting, and in situ distillation or retorting, leaching or other chemical or physical processing, and the cleaning, 

concentrating, or other processing or preparation, loading of coal for interstate commerce at or near the mine site: 

Provided, however, that such activities do not include the extraction of coal incidental to the extraction of other minerals 

where coal does not exceed 16 2/3 per centum of the tonnage of minerals removed for purposes of commercial use or 

sale or coal explorations subject to section 512 of this Act; and [B] the areas upon which such activities occur or where 

such activities disturb the natural land surface. Such areas shall also include any adjacent land the use of which is 

incidental to any such activities, all lands affected by the construction of new roads or the improvement or use of existing 

roads to gain access to the site of such activities and for haulage, and excavations, workings, impoundments, dams, 

ventilation shafts, entryways, refuse banks, dumps, stockpiles, overburden piles, spoil banks, culm banks, tailings, holes 

or depressions, repair areas, storage areas, processing areas, shipping areas and other areas upon which are sited 

structures, facilities, or other property or materials on the surface, resulting from or incident to such activities.   

 

   OSMRE's 1983 regulatory definition of "surface coal mining operations" at 30 CFR 700.5 tracked its statutory 

counterpart very closely. However, it differed from the statutory definition because several grammatical and punctuation 

changes had been made to clarify the statutory language. The regulatory definition also reflects clarified language with 

regard to extraction of coal form coal refuse piles. A complete discussion of the 1983 rule appears at 48 FR 20392, May 

5, 1983.   

 

   This final rule revises the first paragraph of the 1983 definition in accordance with the District Court's interpretation of 

the statutory definition. Specifically, the comma between distillation and retorting will be replaced by an "or" and a 

semicolon will be placed after the phrase "in situ distillation or retorting." This change will mean that "leaching, chemical 

or physical processing" will no longer be modified by the phrase "in situ." Thus, these activities will be regulated 

wherever they occur in connection with coal mining.   

 

   The new definition revises paragraph (A) to read as follows:  

 

   Surface coal mining operations means -- (A) Activities conducted on the surface of lands in connection with a surface 

coal mine or, subject to the requirements of section 516 of the Act, surface operations and subject to the requirements of 

section 516 of the Act, surface operations and surface impacts incident to an underground coal mine, the products of 

which enter commerce or the operations of which directly or indirectly affect interstate commerce. Such activities include 

excavation for the purpose of obtaining coal, including such common methods as contour, strip, auger, mountaintop 

removal, box cut, open pit, and area mining; the use of explosives and blasting; in situ distillation or retorting; leaching or 

other chemical or physical processing; and the cleaning, concentrating, or other processing or preparation of coal. Such 

activities also include the loading of coal for interstate commerce at or near the mine site. Provided, these activities do 

not include the extraction of coal incidental to the extraction of other minerals, where coal does not exceed 16 2/3 

percent of the tonnage of minerals removed for purposes of commercial use or sale, or coal exploration subject to section 

512 of the Act; and provided further, that excavation for the purpose of obtaining coal includes extraction of coal from 

coal refuse piles.   

 

   Several commenters requested the Secretary to respond to questions with respect to the changes in this definition. 

Specifically, many commenters wanted to know whether the definition includes coal crushing, screening and sizing 

activities which do not separate coal from its impurities. Apparently, some commenters were unsure whether the 

Secretary considers coal crushing, screening and sizing operations to be surface coal mining operations. Under the 

definition adopted, "leaching, chemical or physical processing of coal" are surface coal mining operations when they are 



conducted in connection with a coal mine without regard to whether a waste product is produced. Plainly coal crushing, 

screening and sizing activities involve the physical processing of coal. Under the definition of "coal preparation" adopted 

today (see below), facilities in connection with a coal mine which do not separate coal from its impurities but which 

otherwise engage in physical or chemical processing (i.e.: crushing, screening, and sizing facilities) will be regulated as 

coal preparation plants.   

 

   Several commenters also asked whether the phrase "cleaning, concentrating, or other processing or preparation" 

includes crushing, screening and sizing activities which do not separate coal from its impurities. Merely changing the size 

of coal is not cleaning or concentrating it. Furthermore, since crushing, screening and sizing are physical processing, it 

would be redundant to treat them as other processing. Nonetheless, these activities when in connection with a coal mine 

are included in the definition of surface coal mining operations. Several commenters asked whether the Secretary places 

any other restriction on the regulation of facilities which crush, screen and size coal and do not separate coal from its 

impurities. Under the rule adopted, these operations will be treated like all other coal preparation plants. Thus, they will 

be regulated wherever they occur, unless they are operated in connection with the end user of the coal. For a discussion 

of OSMRE's interpretation of the phrase, "in connection with" a coal mine and "in connection with" an end user see 48 

FR 20392, 20393, May 5, 1983.   

 

   Some commenters felt that the definition of surface coal mining operations should include an explanation of when 

"power plant" processing operations were "surface coal mining operations." Treatment of facilities located at the point of 

coal use was discussed in the preamble to the May 5, 1983 rulemaking (48 FR 20392). That discussion is entirely 

relevant, and contains the following paragraph:   

    

“OSM does not believe that its jurisdiction extends to facilities which are operated solely in connection with the end user 

of the coal product. A facility will not be deemed to be operated in connection with a mine if it is located at the point of 

ultimate coal use unless it is also located at the site of the mine. OSM will treat all facilities which handle coal as either 

"in connection with" a mine or "in connection with" an end user (48 FR 20393, May 5, 1983).” 

 

   This statement was issued in the context of a regulatory scheme that did not regulate as processing plants, facilities 

which solely crushed or sized coal. Now that such facilities are considered surface coal mining operations, the 1983 

interpretation may be viewed as expansive. In order to allow for a full discussion of this issue, OSMRE intends to 

commence rulemaking with respect to the phrase "in connection with" in the near future.   

 

   Commenters requested clarification of what types of facilities are covered by the definitions discussed in A and B 

above. For instance, one commenter was unsure whether a coal slurry fuel manufacturing plant would have to be 

regulated. In such a situation, the regulatory authority would have to evaluate whether the facility processed coal as 

opposed to producing a different product as an end user of coal. However, OSMRE's future rulemaking on "in 

connection with" may further clarify this issue.   

 

   OSMRE received several comments on the applicability of the definition to loading facilities. The statutory definition 

restricts OSMRE's regulation of loading facilities to "loading of coal at or near a mine site." OSMRE intends to regulate 

all loading facilities which are at or near a mine site, and believes it may not regulate loading facilities which are not so 

located, unless other regulated activities are also conducted such as crushing or sizing which would make the facility a 

coal preparation plant. One commenter asserted that OSMRE should regulate unloading facilities; OSMRE lacks such 

jurisdiction, unless such facilities are part of or are resulting from or incidental to a coal processing plant or some other 

regulated facility.   

 

   Some commenters felt that once coal had entered interstate commerce, OSMRE had no jurisdiction over coal 

preparation plants processing such coal. Under the District Court opinion, the Secretary must regulate coal processing 

even if it is quite distant from a mine, if it is in connection with a mine. The issue of "in connection with" will be explored 

in further rulemaking as noted above.   

 

   Some commenters felt that the proposed definition failed to clearly define "surface coal mining operations" to ensure 

that leaching, physical processing and chemical processing are within the coverage of the definition whether or not 

conducted in situ and whether or not they separate coal from its impurities. The Secretary has reexamined the proposed 

language and believes the punctuation changes clearly delineate that the phrase "in situ" modifies the words "distillation  

 



or retorting" only and that chemical or physical processing and leaching activities are now clearly identified as a separate 

category of regulable activities. No further ambiguity is anticipated.   

    

B. DEFINITIONS AT SECTION 701.5  

 

1. COAL PREPARATION   

 

   This rule will replace the 1983 definition of "coal preparation or coal processing" which was formulated on the basis 

of OSMRE's previous interpretation of section 701(28)(A) of the Act. In its place, the Department adopts a new 

definition of the term "coal preparation." Under the new definition "coal preparation" means the chemical or physical 

processing and the cleaning, concentrating or other processing or preparation of coal. Facilities which do not separate 

coal from its impurities will be included in this definition.   

 

   Several commenters raised questions as to the coverage of the term "coal preparation" and requested that the 

Secretary clarify whether facilities engaging solely in coal crushing, screening or sizing which do not separate coal from 

its impurities are included under the definition of "coal preparation." As stated above in response to comments on the 

"surface coal mining operations" definition, the Secretary will treat coal processing operations which do not separate coal 

from its impurities as coal preparation, and the facilities involved will be treated as coal preparation plants.   

 

   Commenters felt that the proposed definition was too broad, and would reach too many coal processing facilities, 

including "noncaptive coal processing plants." They also felt that it would be an excessive regulatory burden for 

OSMRE.   

 

   The District Court ruled that OSMRE's definition was too narrow. OSMRE is now regulating those facilities within 

the reach of the Court's decision. Some commenters felt that the proposed definition should clarify that coal preparation 

and coal preparation plants associated with the end use of coal should not be regulated. As discussed above, coal 

preparation plants associated with the ultimate use or consumption of coal, are not in connection with a mine, and are not 

regulated surface coal mining operations.   

 

 2. COAL PREPARATION PLANT   

 

   The Department is revising the definition of "coal preparation plant" in order to track the revised definition of coal 

preparation discussed above.   

 

   Several commenters requested that the Secretary clarify that crushing, screening and sizing were conducted at a coal 

preparation plant. Since these activities fall within the definition of coal preparation, by definition they are conducted at 

coal preparation plants.   

 

   One commenter suggested modifying the opening sentence of this definition by replacing the phrase ". . . facilities 

associated with coal preparation activities . . .", with the phrase ". . . facilities at the site where coal preparation activities 

occur. . .". The Secretary accepts this suggestion. It is logical to specify that facilities must be located at the site of coal 

preparation activities to be considered part of the coal preparation plant. However, not considering such facilities as 

being part of the preparation plant does not mean they will be unregulated. Usually, facilities "associated with" coal 

preparation activities are operated in support thereof. Typically, such facilities will be resulting from or incident to the 

coal preparation and will be properly regulated as support facilities; but these facilities should not be considered part of 

the preparation plant itself. Finally, OSMRE wishes to emphasize that this regulatory change is not intended to require 

preparation plants to be at or near a mine site to be regulated under this rule.   

 

   One commenter stated that coal loadouts should not be considered to be coal preparation plants. A loading facility 

which is not associated with any other coal processing or preparation operation would not be part of a coal preparation 

plant. However, loading facilities which are operated as part of coal preparation operations would be part of a coal 

preparation plant, and thus, be regulated under the Act.   

 

 

 

 



3. SUPPORT FACILITIES   

 

   In the interim final rule the Secretary suspended the definition of "support facilities" in order to implement the July 6, 

1984 Court decision in In Re: Permanent Surface Mining Regulation Litigation II, No. 79-1144 (D.D.C. 1984). The 

Court ruled that the determination of whether a facility was subject to the Act could not include an element of proximity.   

 

   OSMRE received numerous comments on the definition of "support facilities." Nearly every commenter felt that 

OSMRE should adopt a new definition of that term.   

 

   The Secretary, based on these comments, has decided not to finalize the proposed removal of the definition of 

"support facilities" and to propose a revised definition in a new rulemaking. The suspension of the definition of "support 

facilities" will continue until a new definition is adopted.   

    

C. AMENDMENT TO 30 CFR 785.21: SCHEDULE FOR PERMITTING COAL PREPARATION PLANTS   

 

   Section 785.21 establishes the permitting requirements for coal preparation plants. As proposed, and as promulgated 

in the interim final rule, it requires any person who operates or intends to operate a coal preparation plant outside the 

permit area for a specific mine, other than those located at the site of ultimate use, to obtain a permit. To obtain a permit, 

an applicant must submit a permit application which demonstrates that the plant will comply with 30 CFR Part 827 and 

must describe the construction, operation, maintenance, and planned removal of such facilities.   

 

   The coal preparation plants that are subject to OSMRE's regulations under the District Court's July 6, 1984, opinion 

and by the amendments contained herein will be required to obtain a permit. In the interim final rule, OSMRE recognized 

that considerable time may be involved in applying for and obtaining a permit. In this rule, OSMRE has amended Section 

785.21 by finalizing the addition of new paragraphs (d) and (e) to set out a reasonable schedule for the permitting of such 

facilities.   

 

   Section 785.21(d)(1) imposed an obligation to apply for a permit. Under paragraph (d)(1) any person who planned to 

operate a coal preparation plant after May 10, 1986 which was not subject to the regulations of 30 CFR Chapter VII 

prior to July 6, 1984, had to apply for a permit no later than November 10, 1985.   

 

   New paragraph (d)(2) contains an important exception to the requirements of paragraph (d)(1). It provides that those 

States with State programs that have statutory or regulatory prohibitions precluding the issuance of permits to facilities 

covered by paragraph (d)(1) had to notify OSMRE by December 9, 1985 that a program change is necessary. Nine states 

notified OSMRE that they needed to change their programs. These States each established a timetable, which has been 

approved by OSMRE, of the action to be taken in order to adopt appropriate measures and undertake permitting actions 

for all of the coal preparation plants located within their jurisdiction. Operators in those States must apply for permits in 

accordance with these timetables.   

 

   New paragraph (e) of Section 785.21 provides that any person operating a coal preparation plant subject to regulation 

under the July 6, 1984, decision and not subject to prohibition by 30 CFR 761.11 will be allowed to continue to operate 

without a permit until May 10, 1986. Such persons will be allowed to operate past the May 10, 1986 if (1) they have 

timely filed a permit application pursuant to paragraph (d)(1) or pursuant to a State imposed schedule specified in 

paragraph (d)(2); (2) the regulatory authority has yet to issue or deny the permit; and (3) the person complies with the 

applicable performance standards of Section 827.13 of 30 CFR Chapter VII.   

 

   Several commenters asserted that the time frame for implementation of permitting in states with legal impediments to 

regulating coal processing operations was too lax. These commenters contended that the Secretary must set aside any 

State law that is determined to be inconsistent with and therefore superseded by the Federal Act. It is unnecessary to do 

so. OSMRE or the State will enforce interim standards until the State issues or denies permanent program permits for 

coal preparation plants. Thus, untimely action by a State will not unduly delay the protections of the Act. To speed the 

amendment of state programs where necessary, the Secretary adopted an approach of notifying all states of the possible 

requirement to amend their programs through the July 10, 1985 Federal Register notice rather than the normal 

notification process of 30 CFR 732.17. This eased notification and allowed the States the first opportunity to review and 

revise their programs.   

 



 

   For those states where state law remains inconsistent with these regulations, OSMRE will take necessary action to 

implement these regulations in a timely manner.   

    

D. PERMITTING AND PERFORMANCE STANDARDS FOR SUPPORT FACILITIES   

 

   One commenter felt that the time frames were far too short for industry to comply with the interim final regulations as 

they apply to support facilities previously excluded from permitting requirements. Section 701(28)(A) of the Act 

identifies those activities which handle coal and are considered "surface coal mining operations." The following 

paragraph, 701(28)(B), identifies many activities or facilities which, while not handling coal, are resultant from or 

incident to those identified in paragraph (A) above.   

 

   Most activities or facilities covered by paragraph (B) should have been permitted under the previous definition of 

support facilities. OSMRE or the State Regulatory Authority will determine on a case-by-case basis whether particular 

facilities, not previously regulated, are support facilities and the time frames for obtaining permits.   

    

E. AMENDMENTS TO PART 827  

 

   Part 827 of 30 CFR sets forth the permanent program performance standards for coal preparation plants not within 

the permit area for a specific mine. Where permanent program standards are not already applicable to the coal 

preparation plants subject to regulation under the District Court's decision, Part 827 requires interim performance 

standards until the permanent program permit for such plant is issued. Such a provision is reasonable because the 

permanent program performance standards are tied to the issuance of a permit. The interim program performance 

standards are keyed to direct enforcement not based upon the existence of a permit.   

 

   A change has been made from the proposed and interim final rules to clarify when a facility had to be operating to be 

subject to the preparation plant performance standards. Section 827.13(a) of the proposed and interim final rule was 

applicable to "[p]ersons operating coal preparation plants not subject to [30 CFR Chapter VII] before July 6, 1984. . . ." 

From this language, it was not entirely clear whether the performance standards applied to persons operating preparation 

plants after September 10, 1985 (the effective date of the interim final rule), after July 6, 1984 (the date of the district 

court decision in In Re Permanent II, supra), after August 3, 1977 (the date of SMCRA enactment), or after some other 

date. In this final rule, OSMRE modified the language of Section 827.13(a) to make it clear that for these facilities not 

subject to the 30 CFR Chapter VII before July 6, 1984, the applicable performance standards apply to all such 

preparation plants that operated after July 6, 1984. Under the court decision, any person operating a preparation plant 

after July 6, 1984 was conducting a surface coal mining operation and subject to SMCRA. Notwithstanding that a plant 

may have ceased operations prior to September 10, 1985, the person operating the facility subsequent to July 6, 1984 

must reclaim the site in accordance with the applicable performance standards.   

 

   Because 30 CFR Part 827 is cross referenced in all Federal programs, OSMRE will apply these standards to all coal 

preparation plants in a Federal program states or on Indian lands, operated after July 6, 1984.   

 

   OSMRE considered applying the rule retroactively to facilities which ceased operating before July 6, 1984. OSMRE 

has concluded that doing so would not further public policy in light of the nature both of the Surface Mining Act and its 

application prior to the District Court decision. See Linkletter v. Walker, 381 U.S. 618, 627 (1964). From an 

environmental standpoint, the question of retroactivity relates solely to the reclamation of non-waste-generating facilities 

which ceased operating prior to July 6, 1984. Generally, such reclamation would involve the removal of abandoned 

structures that likely are not currently causing large amounts of pollution.   

 

   In considering whether to assert enforcement authority over all facilities which ever crushed, screened, sized, or 

otherwise handled coal since the enactment of the Act, OSMRE has carefully examined the regulatory history of this 

issue. Until the District Court's decision in 1984, operators could have believed that OSMRE's jurisdiction over such 

facilities was unresolved and a matter in dispute. A number of operators challenged OSMRE's jurisdiction in this regard. 

For example, during the initial regulatory program, the Interior Board of Surface Mining Appeals ruled that OSMRE's 

regulations could not be applied to coal processing plants not located "at or near" a mine site. The interpretation of the 

"at or near" language was not clarified until March 1979, when OSMRE first promulgated its permanent program rules. 

Still, the Board did not apply the interpretation retroactively. Western Engineering 1 IBSMA 202, 211n.9; Thoroughfare  



 

Coal Company, 3 IBSMA 72 (1981); Drummond Coal Co., 2 IBSMA 96 (1980); Falcon Coal Company, 2 IBSMA 406 

(1980); Wolverine Coal Company, 2 IBSMA 325 (1980); Roberts Brothers Coal Company, 2 IBSMA 284 (1980).   

 

   Under the first set of permanent regulatory program rules in effect from March 1979 until May 1983, the confusion 

continued to exist. As mentioned earlier, the 1979 preamble contained a statement that the term "surface coal mining 

operations" was readily interpreted to include crushing and screening and there was no need to expressly include those 

activities in the definition. However, there were no provisions in the regulations under which only crushing and screening 

away from the mine site were clearly regulated. For instance, OSMRE's definition of coal processing plant in that same 

rule required that such plants separate coal from its impurities. A reader could have concluded that crushing or screening 

operations away from the mine site were not surface coal mining operations because they were not processing.   

 

   The only other regulations that logically would have applied to crushers and screeners would have been the rules 

governing support facilities (30 CFR 785.21, 816.181 and 817.181 (1979)). In the 1979 preamble, in the same sentence 

that stated that coal processing plants were regulated no matter where located, OSMRE also stated that all facilities 

incident to a mine would be regulated when at or near the site, 44 FR 15095 (1979). Because the support facility rules 

were applied on a case-by-case basis (45 FR 14915), not all crushers, screeners and sizers would have been regulated. 

Thus, the 1979 rules did not clearly require the regulation of off-site crushers and screeners.   

 

   Recognizing these problems, OSMRE proposed to clarify its rules and amend the definition of coal processing on June 

24, 1980 (45 FR 42334) to remove the requirement for separation of waste. However, that proposal was never finalized. 

Lastly, during the period from May 5, 1983 until July 6, 1984, OSMRE's rules provided expressly that coal handling 

facilities which did not separate coal form its impurities would not be regulated.   

 

   Based upon this regulatory history, OSMRE has concluded that, although it has jurisdiction to cover facilities 

operating prior to July 6, 1984, it would be inequitable to do so. Prior to the district court decision, operators of such 

facilities could have reasonably believed that the program did not apply to them during their period of operation and they 

could have made business decisions in reliance upon those beliefs. In addition, retroactive application of the rule to 

facilities that ceased operations prior to July 6, 1984, would require regulatory authorities to locate all such facilities, find 

the persons responsible for the operations of such facilities, and attempt to compel reclamation at those sites. Requiring 

such efforts in the face of the settled expectation of persons who have concluded their operations is not warranted in this 

instance.   

    

III. RELATED ISSUES: APPLICATIONS OF PROHIBITIONS IN SECTION 522(e)   

 

   One commenter questioned how a facility which, in its view, was not subject to SMCRA prior to July 6, 1984, could 

be required to have had valid existing rights (VER) of section 522 (e) effective August 3, 1977. OSMRE sympathizes 

with the commenter's concern. Although section 522(e) of SMCRA became effective August 3, 1977, the date of 

enactment of the Act, those facilities which were affected by the July 6, 1984, court decision became clearly subject to 

the section 522(e) prohibitions on July 6, 1984. Prior to that date, a person in good faith could have begun and have 

expected to operate such a facility without complying with the section 522(e) prohibitions or the need to establish VER. 

Based upon such settled expectations, OSMRE will not apply the prohibitions to such facilities which existed on or 

before July 6, 1984.  

  

   If a person began operating such a facility in a section 552(e) area after July 6, 1984, or intends to operate there in the 

future, a VER must be established. For those facilities in section 522(e) areas which ceased operating after July 6, 1984, 

the existence of VER during their period of operation is largely academic. As discussed in the preceding section such 

sites must be reclaimed. The reclamation obligation would not be affected by whether VER existed.   

 

   If OSMRE receives an inappropriate response to a "ten day notice" regarding such a facility operating within a section 

522(e) area, OSMRE will issue a Notice of Violation which would provide an abatement period of approximately 30 

days. In that time, an operator must obtain necessary waivers, provide documentation to demonstrate valid existing 

rights, demonstrate that the operation was existing on the date of enactment or cease operations and initiate reclamation 

of the site. Any determination of "valid existing rights" made by OSMRE will be consistent with the March 22, 1985, 

District Court ruling in In Re: Permanent Surface Mining Regulation Litigation (II), No. 79-1144 (D.D.C. 1985) and the 

Notice of Suspension published November 10, 1986 (51 FR 41952, 41954).   



 

 

   A commenter asserted that the thirty day period allowed to obtain the necessary waivers or demonstrate Valid 

Existing Rights (VER) was unduly short. OSMRE rejects this assertion. Operators have been on notice of the need to 

have VER since July 6, 1984, the date of the court decision and unquestionably since July 10, 1985, the publication date 

of the interim final rule. Thus no further delay is warranted.   

    

IV. PROCEDURAL MATTERS   

    

Federal Paperwork Reduction Act   

   The information collection requirements in Section 785.21 have been submitted to the Office of Management and 

Budget for approval. This final rule contains no information collection requirements that were not covered by the 

previous approval, however additional respondents will have to collect the information as a result of this rule.   

    

Executive Order 12291   

   The Department of the Interior (DOI) has examined the final rule according to the criteria of Executive Order 12291 

(February 17, 1981) and has determined that it is not a major rule and does not require a regulatory impact analysis. This 

rule will impose only minor costs to the coal industry since relatively few operations will be affected. Likewise, the 

impact upon the consumers of coal will be negligible.  

    

Regulatory Flexibility Act   

   The DOI has also determined, pursuant to the Regulatory Flexibility Act, 5 U.S.C. 601 et seq. that the final rule will 

not have a significant economic impact on a substantial number of small entities. This rule will impact a relatively small 

number of coal operators the majority of which would not be small entities.   

    

National Environmental Policy Act   

   OSMRE has prepared an environmental assessment (EA) of the impacts and the cumulative impacts on the human 

environment of this rulemaking and related rulemakings under the Act. Based on this EA, OSMRE has made a finding 

that this rule will not significantly adversely affect the quality of the human environment.   

 

   Commenters raised questions as to the requirements of NEPA with regard to deletion of the 'support facilities' 

definition. These commenters contended that the previous EIS's did not discuss the proposed action.   

 

   No definition of support facilities was adopted in 1979. Thus, among the alternatives considered in the 1979 EIS, 

(OSM-EIS-1) and the supplement thereto, was the option of not defining that term. Since the same facilities will be 

subject to regulation, regardless of definition, there should be no significant environmental impact from this action. 

However, an environmental assessment has been prepared, and is available from the OSMRE Administrative Record 

Room, located at Room 5315A, 1100 L Street NW., Washington, DC.   

    

LIST OF SUBJECTS   

    

30 CFR Part 700   

   Administrative practice and procedure, Reporting and recordkeeping requirements, Surface mining, Underground 

mining.   

    

30 CFR Part 701   

   Law enforcement, Surface mining, Underground mining.   

    

30 CFR Part 785   

   Reporting and recordkeeping requirements, Surface mining, Underground mining.   

    

30 CFR Part 827   

   Coal, Environmental protection, Surface mining, Underground mining.  

 

   Accordingly, 30 CFR Parts 700, 701, 785, and 827 are amended as follows:   

 



Dated: April 7, 1987.      

J. Steven Griles, Assistant Secretary for Land and Minerals Management.   

 

PART 700 -- GENERAL   

 

   1. The authority citation for Part 700 continues to read as follows:   

 

   Authority: Pub. L. 95-87, 30 U.S.C. 1201 et seq.   

 

 

   2. Section 700.5 is amended by revising paragraph (a) of the definition of "surface coal mining operations" to read as 

follows:   

 

SECTION 700.5 - DEFINITIONS.   

    

* * * * *   

 

SURFACE COAL MINING OPERATIONS mean –   

 

 (a) Activities conducted on the surface of lands in connection with a surface coal mine or, subject to the 

requirements of Section 516 of the Act, surface operations and surface impacts incident to an underground coal mine, the 

products of which enter commerce or the operations of which directly or indirectly affect interstate commerce. Such 

activities include excavation for the purpose of obtaining coal, including such common methods as contour, strip, auger, 

mountain top removal, box cut, open pit, and area mining; the use of explosives and blasting; in situ distillation or 

retorting; leaching or other chemical or physical processing; and the cleaning, concentrating, or other processing or 

preparation of coal. Such activities also include the loading of coal for interstate commerce at or near the mine site. 

Provided, these activities do not include the extraction of coal incidental to the extraction of other minerals, where coal 

does not exceed 16 2/3 percent of the tonnage of minerals removed for purposes of commercial use or sale, or coal 

exploration subject to Section 512 of the Act; and Provided further, that excavation for the purpose of obtaining coal 

includes extraction of coal from coal refuse piles; and   

    

* * * * *   

 

 

PART 701 -- PERMANENT REGULATORY PROGRAM   

 

   3. The authority citation for Part 701 continues to read as follows:   

 

   Authority: Pub. L. 95-87, 30 U.S.C. 1201 et seq.   

 

 

   4. Section 701.5 is amended by revising the definitions of "coal preparation" and "coal preparation plant" to read as 

follows:  

 

SECTION 701.5 - DEFINITIONS.   

    

* * * * *   

 

 COAL PREPARATION means chemical or physical processing and the cleaning, concentrating, or other processing or 

preparation of coal.   

 

COAL PREPARATION PLANT means a facility where coal is subjected to chemical or physical processing or cleaning, 

concentrating, or other processing or preparation. It includes facilities associated with coal preparation activities, 

including, but not limited to the following: loading facilities; storage and stockpile facilities; sheds; shops, and other 

buildings; water-treatment and water-storage facilities; settling basins and impoundments; and coal processing and other 

waste disposal areas.   



    

* * * * *   

 

PART 785 -- REQUIREMENTS FOR PERMITS FOR SPECIAL CATEGORIES OF MINING   

 

   5. The authority citation for Part 785 continues to read as follows:   

 

   Authority: Pub. L. 95-87, 30 U.S.C. 1201 et seq.   

 

 

   6. Section 785.21 is amended by revising paragraphs (d) and (e) to read as follows:   

 

SECTION 785.21 - COAL PREPARATION PLANTS NOT LOCATED WITHIN THE PERMIT AREA OF A 

MINE.   

    

* * * * *   

 

(d)(1) Except as provided in paragraph (d)(2) of this section, any person who operates a coal preparation plant beyond 

May 10, 1986, that was not subject to this chapter before July 6, 1984, shall have applied for a permit no later than 

November 11, 1985.   

 (2)(i) State programs that have a statutory or regulatory bar precluding issuance of permits to facilities covered 

by paragraph (d)(1) of this section shall notify OSMRE not later than November 7, 1985, and shall establish a schedule 

for actions necessary to allow the permitting of such facilities as soon as practicable. Not later than December 9, 1985, 

this schedule shall be submitted to OSMRE for approval.   

  (ii) Any person who operates a coal preparation plant that was not subject to this chapter before July 6, 

1984, in a state which submits a schedule in accordance with paragraph (d)(2)(i) of this section shall apply for a permit in 

accordance with the schedule approved by OSMRE.   

 

(e) Notwithstanding Section 773.11 of this chapter and except as prohibited by Section 761.11 of this chapter, any 

person operating a coal preparation plant that was not subject to this chapter before July 6, 1984, may continue to 

operate without a permit until May 10, 1986, and may continue to operate beyond that date if: (1) A permit application 

has been timely filed under paragraph (d)(1) of this section or under a State imposed schedule specified in paragraph 

(d)(2) of this section, (2) the regulatory authority has yet to either issue or deny the permit, and (3) the person complies 

with the applicable performance standards of Section 827.13 of this chapter.   

 

 

PART 827 -- PERMANENT PROGRAM PERFORMANCE STANDARDS -- COAL PREPARATION PLANTS 

NOT LOCATED WITHIN THE PERMIT AREA OF A MINE   

 

   7. The authority citation for Part 827 continues to read as follows:   

 

   Authority: Pub. L. 95-87, 30 U.S.C. 1201 et seq.   

 

 

   8. The introductory language of Section 827.12 is revised to read as follows:   

 

SECTION 827.12 - COAL PREPARATION PLANTS: PERFORMANCE STANDARDS.   

 

   Except as provided in Section 827.13 of this part, the construction, operation, maintenance, modification, reclamation, 

and removal activities at coal preparation plants shall comply with the following:   

    

* * * * *   

 

  

 

 



 

 

  9. Section 827.13 is revised to read as follows:   

 

SECTION 827.13 - COAL PREPARATION PLANTS: INTERIM PERFORMANCE STANDARDS.   

 

(a) Persons operating or who have operated coal preparation plants after July 6, 1984, which were not subject to this 

chapter before July 6, 1984, shall comply with the applicable interim or permanent program performance standards of the 

State in which such plants are located, as follows:   

 (1) If located in a State in which either interim or permanent program performance standards apply to such 

plants, the applicable program standards of the State program shall apply;   

 (2) If located in a State with a State program which must be amended in order to regulate such plants, the 

interim program performance standards in Subchapter B of this chapter shall apply; and   

 (3) If located in a State with a Federal program, all such plants shall be subject to the interim program 

performance standards in Subchapter B of this chapter.   

 

(b) After a person described in paragraph (a) of this section obtains a permit to operate a coal preparation plant, the 

performance standards specified in Section 827.12 shall be applicable to the operation of that plant instead of those 

specified in paragraph (a) of this section.   
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