U- S DEPARTMENT OF THE INTERIOR)| Subiect Number:

OFFICE OF FACE MIN oo
RECLAMATIONSH!\% IQICFORCEMgg; Tranmittal Number:

' IECTIVE.S SYSTEM [P s 14 iie2

Arsesements for Unabeted Imminent Esrm Jessation Orders

Title: Director

1. PURPQSE, This directive satas forth procedures for imposing daily civil
penalty assessments for imminent harm and imminent danger cegsation orders
(hereafter THCO) which remain unabated aftet the scheduled abatement date.
This directive 1s applicabla to all unabated THCOe except where agency
sgreements require iesuance of & Failure to Abate Cessation Order (FTACO) for
an unabated THCOQ vielation.

2. SUMMARY OF CHANGES, This directive provides for unabated IBCOs to be

assessed a penslty exzcept Iin situationsg where the Cffice of Burface Mining
Reclamation and Enforcement (DSMREY ig obligated to issue a FTACO, such as
when required by a court order or settlement agreement.

3. DEFINTITTONS. None.

4. POLLCY/PROCEDURES.

a. BACKGROUND., In sddition to any penalty impoged under Section 518(a}
of the Surface Mining Control and Reclamation Act of 1977 (SMCRA), Sectlon
518(h) of SMCRA and section 30 CFR 845.15(b) of the Federal regulations
require that whenever a violation has not been abated within the abatement
period set in the notice or order, a civil penalty of not leas than $750 shall
be assessed for each day during which such failure to abate continues beyond
the abatement date for a maximum of thirty (30) days. This directive
specifies that the assessment of a daily civil penalty applies to unabated
IHCOs and enmures that the civil penalty assessment requirements and related
ptocedures specified in paragraphs B.l.(c) and B.2.{¢) of the Two Acre
Setrlement Agreement {SOCM v. Hodel, et al., G.A. FNo. 81-2238) will be met.
For cases covered by the Two Acre Settlemenr Apreement in Eentucky, FTACOs
will continue te be Issued whenever an IHCO remalns unabated beyond the
abatement date and 518fh) cilvil! penalties will be assessed on those FTACDs.

b. PROCEDURES. In order to accomplish the purpose of this directive
the following procedures are established:

1) Tield Qffice Directors shall:

{a)} ensure proper service of IHCOs. Whetre service is
delayed, Fleld Office Directors shall emsure that the cltatien is modified to
prescribe an appropriate abatement date. In cases where C[Wo OT mOre perscns
are cited as the viclater and service 1s not obtained on all of the persons I
cited, Field Office Directors should proceed with reinspections to allow
agsessment of the dally penalty on the persons served; as service is obtained
on the remalning persong, Field Office Directors shall modify the citatisn to
specify an abatement date for the party newly served;




(b} promptly conduct abetement ingpections of IECO= on the
ascheduled abatement date or when notified by the wvioclator that the vilclation
has bheen sllegedly abated, whichever 1s earlier, and forward a copy of the
ingpection repert findings to the appropriate Field Assesement Unit;

(c) promptly conduct subsequent relnspections of THCOs when
notified by the viclator that the violation hes been allegedly abated, or 30
daye after the scheduled abatement date, whichever ig earlier, and forward &
copy of the inspection report findings t¢ the Fleld Asseasment Unit;

{d) ipiriate appropriste altermative enforcement action on
THCOs which remain unabated 30 daye after the scheduled abatement date, in
accordance with applicable directives: and

(e) promptly conduct additicnal reinepections of IHCOa when
notified by the Field Assegsment Unlt that additienal or updated information
1s necessary to complete asasesaments of outstanding IRCOs, and forward a copy
of the inspection report findings to the Field Assessment Unit.

(2) Field Assessment Units shall:

(a) on receipt of an inapectlion report confirming that am
IBCO Temalns unabated after the abatement date, commence assessing a civil
penalty of 3750 for each day the violation remains umabated. Such pemalty
ahall not be asseased for more than 30 days for each violation. Penalty
agsegament shall begin op the first reinspection after the abatement date at
which the virlator'a failure—to—abate is confirmed;

{b) on Teceipt of an inspection report that the TBCO
viplation remains unabated 30 days after the abatement date, or such leseer
time if abated, and determining that temporary relief has not been granted for
the IHCO by the Office of Hearings and Appeals or a Federal Court, issue the
Fotice of Proposed Assessment (NOPA):

{c) conduct an inventory of unabated IHCOs ualng dsta
contained in the Collection Management Informatfon System (CMIS) and ensure
that all identifled unabated IHCOCs are properly asaessad;

(d) follow the existing follow up procedures contained in
the Civil Penalty Assessment Mamuzl, Directive CAA-1, applicable to iseuing
final orders and case teferrals to the Division of Debt Management for
collection action; and

{e} asgipn deily civil penalty number which is similar to a
citation mmber, and ensure that all IHCO assesementa are entered into CMIS
for purposes of permlit blocking by the Applicant Violator System,



5. EREPORTING REQUIREMENTS. Nome.

6. EFFECT ON OTHEER DOCUMENTE. None.

7. REFERENCES.

a. Directive CAA-1, Cfvil Penzlty Ascessment Manual, iasued
Januvary 6, 1988.

b. Two Acre Settlement Agreement (S0CM v. Hodel, et al., C.4.
No. 81-2238). :

8. EFFRCTIVE DATE. Upcn lasuance.

9, COKTACT. For further informatlon on this directive, contact the Chief,
Eranch of Inspection and Enforcement at (202) 343-4550.

10. KEY WORDS. Imminent harm, Imminent denger, cessation order, civil
penalty, assesgmenta.

11, APFENDLIGES,
a. Appendix 1. WNOTICE OF FROPOSED ASSESSMENT LETTER

b. Appendix 2. TPAYMENT AND APPEAL IRFORMATION



OFFICE COF SURFACE MINIRG
RECLAMATION ARD ENFORCEMENT
530 GAY sT., S.¥W., SUITE 500
KNOXVILLE, TERNESSEE 37902

RE: NOTICE OF PROPOSED ASSESSMENT (NOPA)
DATLY CIVIL PENALTT HC. PEEMIT NO.

Dear H

Under the anthority of the Surface Mining Comtrol and Reclamation Act of 1977,
Sectlon 521{a)(2), you were lgsued Tmminent Harm Cessation Order No. (IHCD
No.), which required you to abate the wviolation(e}, condition(s}, or
practice(s) cited therein by (abatement date).

An relpspectior on (date), revealed that the requirements of the Imminent Harm
Cegaation Order had not been complied with for a (NTE 30} day period after the
reinspection date. Therefore In accordance with 30 CFR Section 845.153(b)(2),
the 0ffice of Surface Mining Reclsmation and Enforcement dues hereby lssue you
a proposed sssesgment in the amount of (n days X $750.00).

Cerefully read the following Information which containa Information concarning
the requirements for payment of civil penalty assessments. Information
regarding the requlrements for obtaining Informal and formal review of the
proposed penzlty Is also encloaed.

If you have guestions regarding this matter, you may call 2 Civil Pensalty
Assessment representative at (615) 673-4506,

Sinceraly,

» Chief
Branch of Enforcement

Enclosures



PAYMENT AND APPEAL IRFOEMATION

PAYMENT OF PENALTY

Unless you request an aesessment conference or an administrative hearing in
accordance with the Instructions set forth below, the propesed civil penalty
agsegsment will become a Fingl Order within 30 daye of receipt of this letter.
Payment must be received by the 0ffice of Surface Mining Reclamation and
Enforcement {OSMRE), Branch of Collections, within 30 days after the
agsessment becomee a Final Order or the debt will be counsidered delinguent and
the followlng sequence of charges will be applied te your account:

A. Interest caleulated at the current Treagury rate will be assessed
from the day when payment of the civil penalty wae first due.

B. Adminiatrative costs will be imeurred i{n the processing and handling
of the delinguent debt, such as the coat of referring the account to
a debt collection company.

€, If any portion of the eivil penalty remains unpatd 90 days after the
asgagsment 1s first due, you will be subject to & & percent penalty
per year upon the balance due calculated from the first day of
delinquency. This penalty will accrue at the rate of one-half of
one percent for each month that the balance remains unpaid.

Payment should be made by check or money order, payzble to the Office of
Surface Mining Reclamation and Enforcement and meiled to:

U.4%, Department of Interior

Office of Surface Mining Reclamation and Enforcement
P.0. Box 360292 M

Pittshurgh, PA 152151

To asgure proper credit for your payment, please note on your check or money
order the citation number for which pavment is heing made. If payment of the
civil penalty in a lump sum will result in severe fimancial hazrdship, please
contact the Branch of Collections immediately at (202) 343-4031 to discuss
ingtallment ternms.



REQUEST FOBR INFOBMAL CONFERENCE

If you wish a conference with 2 reptesentative of O0ffice of Surface Mining
Beclamstion and Enforcement to review the amount of this proposed assessment,
you must submit a written request within 30 days after you recafve this letter
a5 provided at 30 CFR 723,18({a} or 30 CFR 845.18(a). (A copy of 30 C.F.R,
Part 845 1g enclesed for your convenience.) You may use the enclosed form to
request a conference. Send your raquest to:
{insetrt as appropriate)

Bevarly C. Brock, Chief
Branch of Enforcement
U.5. Departwent of the Interior

Dffice of Surface Mining Reclamation and Enforcement
Encxville Field Office

530 Gay St., 5W, Sufte 400
Enoxville, Tenncgsese 37902

Floyd Johnson, Chief
Branch of Inspection and Enforcement
U.5. Department of the Interlor

Office of Surface Mining Reclamation and Enforcemant
Brooks Tower

1020 15th Street
Denver, Coloradeo 8G202

REQUEST. FOR FORMAL HEARING

If you wish & fcrmel hearing before an Administrative Law Judge under Section
518 of SMCBA ta contest the proposed penalty assessment or the fact of the
violatior you must file a Petitlon for Review together with payment for the
full zmount of the civll penalty aasessed. TYour payment will be deposited in
an escrow account untll there 1z a final decifsion on the amount, Lf any, that
ig due. Your escrow payment may be made by check or money order to the
"0ffice of Surface Mining Reclamatlion and Enforcement.” 1IN ORDER TC ASSDURE
FROPER CREDIT FOR YOUR PAYMERT, PLEASE WRITE OW THE FRONT OF THE CHECE OB
DRAFT THE NUMBER OF THE NOTICE OF VIQLATION OF CESSATION ORDER AND THE

PERTINENT VIOLATION{S). ATTACH THE DRAFT Ok CHECE TO THE PETITION AND SEND
TO: '

Office of Hearings and Appeals
.5, Department of Interior
4015 wilson Boulevard
Arlington, Virginla 22203
{703) 235-3300



The dates for f£iling the Petition for Review are!

1, If you are not requeating an asaessment conference, you have
30 days from receipt of thie letter to file the Petition for
Review.

2. If an assespment conference has been held, you have 15 deys from

receipt of the notfce of the comclusion of the conference to file
e Petition for Review,

The requirements for the comtents of the Petition for Review are set forth at
43 CPR 4,1152. (A& copy of the regulation 1s enclosad for your convenlence.)
If it 1s determined through adminigtrative review of the proposed penalty that
ne vislation sceurred, or that the amount of the penalty should be reduced,
OSMRE will refund the amount with appropriate interest. However, all refunde
are gubject to administrative offset for amy other outstanding civil penalty
debts and/or delinquent reclamation fees you may owe. Please be advised that
fatlure te forward the amount of the proposed asseasment aleng with the
Petition for Review under Sectfon 518 of SMCRA will reselt im a dismiasal of
‘your Petitiom. Since you are requesting z formal hearing, you may want fo
have an attorney asslst you In the presentation of your case. However, you
are entitled to represent yourself.



